IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SOFTBANK HOLDINGS INC. and
RONALD D. FISHER,

KINESOFT DEVELOPMENT )

CORPORATION, )
)
)

Paintff, ) Case No. 99 C 7428
)
VS. ) Magidtrate Judge

) Sidney |. Schenkier
)
)
)
)
)

Defendants.
MEMORANDUM OPINION AND ORDER

This is the Court’s second summary judgment opinion in this case, which arises out of disputes
between plaintiff, Kinesoft Development Corporation (“ Kinesoft”), and defendant Softbank Holdings Inc.
(“Softbank™), concerning the performance of the terms of a 1995 Shareholders Agreement (“the
Shareholders Agreement”) and a 1997 Settlement Agreement (“the 1997 Agreement”). In its second
amended complaint, Kinesoft alleges breach of the Shareholders Agreement (Count 1) and the 1997
Agreement (Count 11) by Softbank; breach of fiduciary duty by Softbank (Count IV) and Ronad D.
Fisher, the Vice Chairman of Softbank (Count V); and tortious interference with prospective economic
advantage by Softbank (Count 111). The Court has jurisdiction over this matter pursuant to 28 U.S.C. 8

1332, and venue is proper in this Court under 28 U.S.C. § 1391.1

Thereis complete diversity of citizenship between the parties and the matter in controversy exceedsthe sum
of $75,000 exclusive of interests and costs (Pl.’s Rule 56.1(b)(3)(A) Response (“Pl.’s Resp. Facts”) 1 3). Venueisproper
inthis Court becausethe defendants have transacted business in this county, and because the agreements relevant to
this action expressly provide for jurisdiction in this county (Pl.’s Resp. Facts 1 4).



Initsearlier opinion (“Kinesoft 1), the Court granted Kinesoft' s motion for summary judgment on
Softbank’ s counterclam. In this opinion, the Court addresses the motion for summary judgment filed by
the defendants (doc. # 47), which seeks ajudgment disposing of al five counts of the second amended
complaint. For the reasons that follow, defendants motion is granted in part and denied in part.?

l.

Summary judgment is proper if the record shows that there is no genuine issue asto any materia
fact, and that the moving party is entitled to judgment asamatter of law. See Lexington Ins. Co. v. Rugg
& Knopp, Inc., 165 F.3d 1087, 1090 (7th Cir.1999). A genuine issue for trial exists only when the
"evidence is such that a reasonable jury could return a verdict for the nonmoving party.” Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). If the evidenceis merdly colorable or is nat sgnificantly
probative, summary judgment may be granted. See Liberty Lobby, 477 U.S. at 249-50; Flipside Prods.,
Inc. v. Jam Prods. Ltd., 843 F.2d 1024, 1032 (7th Cir. 1988).

Softbank has complied with Loca Rule 56.1(a), which requires a party moving for summary
judgment to file a satement of materid facts as to which the moving party contends there is no genuine
issue. Asrequired, Softbank's statement of materid, undisputed factsincluded "referencesto the affidavits,
parts of the record, and other supporting materids relied upon to support the facts set forth in that
paragraph.” UNITED STATES DIST. COURT, N. DisT. oF ILL.LR56.1. All properly supported materid facts
set forthinasummaryjudgment motionare deemed admitted unless properly controverted by the opposing

party. Seeid.; see also Corder v. Lucent Techs,, Inc., 162 F.3d 924, 927 (7thCir. 1998); Flaherty v.

2By the parties' consent, on January 11, 2000, this case was reassigned to this Court, pursuant to 28 U.S.C. §
636 (c)(1) and Northern District of Illinois Local Rule 73.1(b), to conduct any and all proceedings, and to enter final
judgment (see Doc. ## 13 and 14).



GasResearchlnst., 31 F.3d 451, 453 (7th Cir. 1994); Waldridgev. American Hoechst Corp., 24 F.3d
918, 921-22 (7th Cir. 1994)

Thus, once Softbank moved for summary judgment, and offered evidentiary materids to support
its factud dlegations, Kinesoft could not merdy rely on its denids in the pleadings to show that a genuine
issue of materid fact existed. See Shermer v. Illinois Dep't of Transp., 171 F.3d 475, 477 (7th Cir.
1999) (citing Celotex Corp. v. Catrett, 477 U.S. 317 (1986)). Rather, Kinesoft’ sobligation isto "come
forward with appropriate evidence demonstrating that there [was] a pending dispute of materid fact.”
Waldridge, 24 F.3d at 921; see also Vector-Springfield Properties, Ltd. v. Central IllinoisLight Co.,
Inc., 108 F.3d 806, 809 (7th Cir. 1997). To meet this burden, Kinesoft must counter the evidence
submitted by Softbank with materids of "evidentiary qudity” (e.g., depositions or affidavits) that create a
factud issue. Adler v. Glickman, 87 F.3d 956, 959 (7th Cir. 1996). While the evidence offered need not
be in aform that would be admissble at trid, seeLiuv. T & H Mach., Inc., 191 F.3d 790, 796 (7th Cir.
1999), the evidence must identify a specific, genuine issue for trid. See Shermer, 171 F.3d at 477.

After careful review of the parties’ Rule 56.1 statements, the materid factsare set forthbeow. As
will be dear from the discusson, while many of these facts are undisputed, many facts materid to certain

of plaintiff’s daims remain in genuine dispute®

3Theinternal citation format used in Kinesoft | will be used in this opinion aswell. Accordingly,the pleadings
will be cited as follows. The second amended complaint will be cited as“ Second Am. Compl.f__,” and the answer will
becitedas“Ans.  __.” Referencesto the parties’ Rule 56.1 Statements of Fact, Responses and Additional Facts will
be cited as follows: Defendants’ Rule 56.1(a)(3) Statement of Undisputed Material Facts will be cited as “Defs.” Facts
1 __; plaintiff’s Rule 56.1(b)(3)(A) Response will be cited as “Pl."s Resp. Facts § __"; plaintiff’s Rule 56.1(b)(3)(B)
Counter-Statement of Additional Undisputed Facts will becitedas “Pl.’s Add’| Facts {___; and defendant’ s Rule 56.1(a)
Reply Statement of Facts will be cited as “Defs.” Reply Facts 1 . Where there is no dispute between the parties
regarding afact statement, the Court will cite to the statement made by the party asserting the fact (e.g.,if the plaintiff
makes afactual assertion in its statement of additional facts that the defendant does not dispute, the Court will citeto
the plaintiff’s statement, not the defendants’ reply); where there is a genuine dispute of a material fact, however, the

3



A. The Shareholders Agreement.

In May 1995, in exchange for 41 percent of Kinesoft'scommonstock, Softbank paid $12 million
to Kinesoft and its two principd shareholders. Peter Sills, Kinesoft's Chief Executive Officer (“CEQ”);
and Peter Mason, who at one time was Kinesoft' s attorney and who aso served as a Kinesoft director
fromapproximatdy May 25, 1995 until January 2000 (Defs.” Resp. Facts 15). The remaining 59 percent
of Kinesoft'scommonstock was owned proportionately by Mr. Sills, who currently owns 58.75 percent
of the Kinesoft common stock (Final Pretrid Order, 8111 (4)), and Mr. Mason, who currently owns .25
percent of Kinesoft's common stock (Final Pretria Order, 8111 (8); P.’s Add'| Facts ] 68).

OnMay 25, 1995, Mr. Slisand hisformer partner, Mark Achler, together withKinesoft, Softbank
and Softbank Corporation (Softbank’ s parent), entered into the Shareholders Agreement (Defs.” Facts
16).* The Shareholders Agreement requires Kinesoft to have a Board of Directors, and provides for the
manner of their selection: “[€]ach Shareholder will vote or causeto be voted dl shares of Common Stock
owned by it for the eection of nominees so designated asdirectorsat any annua or specia meeting called
for such purpose” (Shareholders Agreement 8 2(a)). The Shareholders Agreement further provides that
“any corporate action” isto be taken by vote of the Board and authorized by no lessthanamgority of the
directors present at any meeting a which a quorum is present or “by writtenconsent of dl directorsof the

Company except as may be otherwise required by paragraph () . . . or by law” (Id. at 8 2(b)). Section

Court will cite to the statement of the party disputing that fact (e.g., if the defendants dispute a statement made by the
plaintiff in its statement of additional facts, the Court will cite to the defendants’ reply).

4Softbank Corporation previously was named as a defendant, but was dismissed fromthis action on February
28, 2000 (Doc. # 24).



2(c) of the Shareholders Agreement provides that certain corporate action (e.g., any capita expenditure
of $500,000 or more) cannot be taken by Kinesoft unless all (rather than a mgority) of the directors
present at a Board of Directors meeting vote in favor of that action (Defs.” Ex. 4, at 8 2(c)(iii); (Defs’
Facts116). The parties agree that the Shareholders Agreement gives Softbank and Mr. Silistheright to
designate persons for eection to the Kinesoft Board (P.’s Add'| Facts § 76; Defs.” Reply Facts ] 76).

The parties have identifiedfive personswho served as members of the Kinesoft Board of Directors
at dl times rdlevant to this action. At those times, Mr. Fisher and Dr. T. A. Dolotta were Softbank’s
designated Directorsto the Kinesoft Board (F.’s Add'| Facts { 76). Messs. Sills, Mason and Achler
were Kinesoft's designated Directors (1d.). None of these five directors were elected at aforma board
meeting (Id.; Defs” Reply Facts § 76); rather, dl five were placed on the Board by a written, “formd
unanimous consent of the Board of Directors’ (P’ sResp. Facts §6; Defs.” Reply Facts|76; Find Pretria
Order, 8111 (7)). When Kinesoft hired a new president and moved the company from Chicago, 1llinois
to Augtin, Texas, no forma Board meeting was held to approve these acts. the communications dl were
through e-mails and telephone cdls (A.’s Add'| Facts § 68).
B. The 1997 Agreement.

On May 25, 1995, Kinesoft and Softbank entered into the “Game Porting Agreement” (Defs’
Facts 118). Under the terms of that agreement, Softbank was to provide Kinesoft with a certain number
of console games to be “ported” to aPC platform; “porting” involves trandating pre-existing video games
from the console platform to the personal computer platform (1d. 1 7-8). Kinesoft sued Softbank for
breach of the Game Porting Agreement, and Softbank admitsnow that it did not provide Kinesoft withthe

agreed upon number of games (Defs.” Facts 19). That lawsuit wasresolved when Softbank and Kinesoft



entered into a settlement agreement on June 12, 1997 —the 1997 Agreement that isa subject of thislawsuit
(Id. 19). As consderation for the 1997 Agreement, Kinesoft released al clams againgt Softbank
Corporation under the Game Porting Agreement (1d.).

Under the terms of the 1997 Agreement, Softbank wasrequired to make“ Initid” and * Subsequent
Advances’ to Kinesoft totaling $10 million, asfollows (1) $5 million on June 12, 1997, the date the 1997
Agreement was executed; (2) $2.5 millionon April 1, 1998; and (3) $2.5 million on October 1, 1998
(Defs.” Facts 110). Softbank made each of the Initid and Subsequent Advances onthe designated dates
(Defs.” Facts 1 10).

The June 1997 Agreement adso provides that, in certain circumstances, Softbank “shall make
avalable” to Kinesoft up to $15 million in “Capital Advances’ (Defs” Ex. 9, a 8§ 2.01(d)-(e)).
Sections 2.01(d) and (e) of the 1997 Agreement pertainto Capital Advances. Because those provisons
are centrd to this case we quote them in full:

(d) Inadditionto the Advances set forthin paragraphs (), (b) and (c) above,

SOFTBANK dhdl make available to Kinesoft anaggregate of FIFTEEN
MILLION DOLLARS ($15,000,000), which shdl be comprised of
capital advances (“Capital Advances’) to be made by SOFTBANK to
Kinesoft inaccordance with this subsection (d) and subsection(€) below,
fromtimeto time and at Kinesoft’ srequest, for expenses and transactions
not in the ordinary course of businessand pursuant to the “BusnessPan”
(asdefined below). SOFTBANK ' sobligation to make Capita Advances
is subject to the satisfaction of the conditions set forth in subsection (€)
below and is separate from and in addition to its obligations to make the
Initid Advance and the Subsequent Advances.

(e Any request for Capitd Advances by Kinesoft shdl be governed by the
following:

0] Capital Advances shdl be for purposes reasonably calculated to
further Kinesoft's pursuit of becoming aleader in the interactive



entertainment indudtry by, among other things (X) using its
technology to engage in the development of game and other
interctive titteson behalf of third-party creators and withrespect
to its own titles, (y) licensng its technologies and proprietary
content to others, and (2) publishing its technologies and
proprietary content for itsdf and others (the “Business Plan’).
Without limiting the foregoing, the fallowing capital transactions
and expenditures shall be deemed to be in furtherance of the
Busness Plan:

(A)  theacquigtionof exising companies, divisons, or
operations with computer software tools and
other key technologies, products, licenses,
content, game or other interactive titles,
intellectud property or personnd;

(B) the acquistion (by license or otherwise) of
computer software tools and other key
technologies, products, content, game or other
interactive titles, and intellectua property;

(C)  extraordinary costs associated with the hiring of
key individuds in connection with the
devdopment of technologies, content and
marketsfor Kinesoft’s products and services, or

(D)  the acquidtion or establishment of sgnificant
infrastructure and/or facilities.

Kinesoft shdl request a Capital Advance by submitting to
Softbank a written request therefor in accordance with Section
5.04 (a“Draw Request”), whichDraw Request dhdl set forth: (A)
the amount of the requested Advance; (B) a description of the
proposed use of the proceeds of such Advance, including
informationwhicha prudent corporate director would reasonably
request in order to evauate aproposed corporate action (suchas
the terms of the proposed transactionand itsStrategic fit withinthe
Busness Plan; information regarding any acquistion target (if
goplicable) and/or of the technologies, assets, fadlities or
personnd involved in the transaction; and relevant financia
information regarding the expected impact of the transaction on




Kinesoft) and (C) the proposed funding date. SOFTBANK shdll
respond to a Draw Request as soon as practicable under the
circumstances, but not later than 20 Business Days following the
date of the Draw Request (and not later than 10 Business Days
if such Draw Request is for $2,000,000 or less); and, if such
Draw Request is approved pursuant to subsection (iii) below
make such Capita AdvancetoKinesoft at Kinesoft' sdirectionon
the requested funding date, in U.S. dollars and in immediately
avalable funds.

(i)  Inthe case of a Capitad Advance in excess of $2,000,000,
SOFTBANK shdl make the Capitd Advance described in the
gpplicable Draw Request upon approva thereof by amgjority of
the board of directors of Kinesoft, which gpprova shdl include
the approval of at least one representative of SOFTBANK on
such board. Inthe caseof a Capital Advance of $2,000,000 or
less, SOFTBANK shal make the Capital Advance described in
the applicable Draw Request upon approval thereof by at least
one representative of SOFTBANK on the board of directors of
Kinesoft. Capita Advances shdl be made by SOFTBANK in
connection with transactions which are reasonably caculated to
achieve the gods st forth in the Busness Plan, including
transactions of the type described in subsections (i)(A). (B). (C).
and (D) above, and SOFTBANK will not unreasonably withhold
or delay fundingof any appropriate Draw Request. Kinesoft shdll
be alowed to draw a Capital Advance under this Agreement
notwithstanding that Kinesoft may have other sources of finendng
therefor or may have other funds avallableto it.

(iv)  if there is a denid of a Draw Request in whole or in part,
SOFTBANK sl provide Kinesoft with a detailed explanation
of the bass for such denid and the terms upon which
SOFTBANK'’ sdecisonwithrespect thereto would be reversed.
(Defs’ Ex. 9, at 88 2.01(d)-(e)) (underlining in origind).
Section 5.04 of the 1997 Agreement, which is referred to in Section 2.01(e)(ii), provides the

manner that notice isto be given and to whom it is to be directed:



Section 5.04. Notice. All notices, consents or other communications shdl bein writing,
and shall be deemed to have been duly given and delivered when delivered by hand, or
when mailed by registered or certified mall, return receipt requested, postage prepaid, or
when received viateecopy, telex or other eectronic transmission, in al cases addressed
to the party for whom intended at its address set forth below:

If to SOFTBANK:  SOFTBANK HoldingsInc.

* k% %

Attention: Rondd D. Fisher

If to Kinesoft: Kinesoft Development Corp.
* % *
Attention: Peter Sills, Chairman and Chief
Executive Officer

or such other address as a party shdl have designated by notice in writing to the other
party given in the manner provided by this Section.

(Pl’sEx. A, 1997 Agreement § 5.04) (bold face and underlining in origind).
The 1997 Agreement also addresses future amendments, modifications or waivers of itsterms:

Section 5.01. Amendmentsand Waivers. The parties agree to consider proposed
amendments or modifications of the terms or provisons of this Agreement but no such
proposed amendment shall be binding unlessthe same shdl be inwriting and duly executed
by the parties hereto. No waiver of any of the provisons of this Agreement shall be
deemed to or shdl condtitute a waiver of any other provisons hereof. No delay on the
part of any party in exerciang any right, power or privilege hereunder shdl operate as a
waiver thereof.

(P sEx. A, 1997 Agreement § 5.01) (bold face and underlininginorigind). Findly, the 1997 Agreement
aso contains a merger and integration clause, which provides asfollows:

Section 5.02. Entire Agreement. ThisAgreement, together with the Release, setsforth
the entire understanding of the parties with respect to the subject matter hereof. Any
previous agreement or understandings between the parties regarding the subject matter
hereof are merged into and superseded by this Agreement and the Release.

(Id., §5.02) (bold face and underlining in origind).



C. Prior Requestsfor Capital Advances.

Prior to the summer of 1999, Kinesoft made three requests for Capital Advances that Softbank
approved — dthough only two requests were actually funded (Defs.” Facts 11 20-22). We addresseach
of those requests for Capital Advancesin chronologica order.

On May 20, 1997, Kineoft initiated its first request for a Capital Advance by sending an emall
to Mr. Fisher seeking $250,000 to pay for “extraordinary” expensesrdatingto hiring (Defs.” Facts 1 20;
Defs’ Ex. 17). Although there was no proposed funding date included in the initid e-mail (P.’s Add'|
Facts § 70), Mr. Fisher did not deny the request onthat basis. Instead, he noted that a Capital Advance
could not be made until the 1997 Agreement was sSgned (Defs” Facts | 20; Defs” Ex. 17). That
agreement was sgned on June 12, 1997, and by a letter dated June 24, 1997, Kinesoft confirmed the
request for a Capital Advance. In the June 24, 1997 letter, Kinesoft asked that the funding be provided
immediady (Defs” Facts, Ex. 9). Thereafter, Softbank approved the request and made the Capital
Advance for $250,000 (Defs.’ Facts 1 20).

In the fdl of 1997, Kinesoft initisted a second request for a Capital Advance: this one for
approximately $6.5 millionto fund the acquisition of two PC gamesbeing devel oped by third parties (Defs.’
Facts121; Defs’ Ex. 18). On behdf of Softbank, Mr. Fisher and Mr. Mason requested further financia
informationabout these acquigtions (Defs.” Facts 1 21). OnDecember 3, 1997, after recaiving additiona
information, Mr. Fisher approved the request (Defs.” Facts  21; Defs’ Ex. 18). However, Kinesoft's
Board of Directors never voted on approva of thisrequest (Pl.’s Add’| Facts § 71), and the funds were
never advanced because the Kinesoft acquisition opportunity became unavalable (Defs” Facts21; Defs’

Reply Facts{71). Aswith the May 1997 request, Kinesoft' sinitia request for the $6.5 million advance

10



did not contain a proposed funding date (P.’s Add'| Facts 1171; F.’sEx. Q). However, Softbank did not
deny the request for a Capita Advance on that bass rather, in response to that request, Softbank
requested (and Kinesoft provided) specific funding dates (Defs.” Reply § 71; Defs.” Ex. 18).

On or about May 1, 1998, Kinesoft initiated athird request for a Capitad Advance by sending an
email to Mr. Fisher seeking $1.32 million for “capital equipment expenditures’ to be made in two
inddlments(Defs.” Facts 122; Pl.’sEx. 20). Again, Kinesoft’ srequest did not include aproposed funding
date; and this time, the request adso did not include a description of the proposd, but it did list the
equipment Kinesoft sought to purchase (Pl.’s Add’'| Facts  72). Softbank sought no further details
concerning the proposed acquigition. However, in an email dated May 11, 1998, Kinesoft specificadly
requested that Softbank advance the funds within 30 days of Kinesoft' srequest (Defs.” Reply Facts {1 72;
Defs’ Ex. 20). On that same date, Softbank approved the request for a Capital Advance (and the
proposed 30-day fundingdate), and subsequently advanced thefirg ingalment of gpproximately $998,000
(Defs’ Facts 122). The second ingtallment was never paid because Kinesoft withdrew the request for the
balance of that Capital Advance (I1d.).

D. TheIntroduction of Mr. Levy Into The Reationship.

On October 27, 1998, Mr. Fisher contacted Mr. Jordan Levy about assisting Softbank in its

dedings withKinesoft. Mr. Levy wasasgnificant shareholder of Softbank Corporation and “two or three

Softbank funds.” (Pl.’sEx. K, Levy Dep., a 22, 25-26).

11



In hisfirst overture to Mr. Levy, Mr. Fisher stated as follows:

.. . as you know we dill have an invesment in Kinesoft. The games businessisnot an

area that | understand particularly wel, and | am concerned about the ongoing leve of

invesment inthe Company. | dsothink that based onthe history | antoo * understanding”

of their problems (read | need ahard-ass!). Isthissomething that you would beinterested

in hdping me on?
(Pl.”s BEx. H: 10/27/98 Fisher eemail to Levy). Mr. Levy indicated his willingness to help, and on
October 30, 1998, Mr. Fisher asked Mr. Levy to “join the [Kinesoft] Board and represent Softbank’s
interests’ for the purpose of heping Softbank “figureout wherethe company is redly headed and whether
there is any hope of redizing any vdue fromit” (A.’s Ex. H: 10/30/98 Fisher e-mail to Levy). On
November 2, 1998, Mr. Levy wrote to indicate his agreement to Mr. Fisher's request, and dtated his
understanding of what hisrole could entall: “I just want everyone to knowthat | am taking on the Harvey
Ketd rolein Pulp Fiction vs being the one who brought this baby to Softbank. | will do everything that
| can to help them get successful” (Id.: 11/02/98 Levy e-mail to Fisher).®

Mr. Silistedtified that, during atelephone cdl in late 1998, Mr. Fisher firgt advised Mr. Sillsand
Mr. Spitzer that he would like to put Mr. Levy onthe Kinesoft Board of Directorsin place of Mr. Fisher
(PlsEx. D, SllsDep., at 435). Messs. Slisand Spitzer spokewithMr. Levy, and theregfter, Mr. Silis
informed Mr. Fisher that Kinesoft perceived a conflict of interest with Mr. Levy as the Kinesoft Director
representing Softbank’ s interests (I1d., at 435, 437). In March 1999, Mr. Sillsinterviewed Mr. Levy for

a possible seat on Kinesoft's Board, and the two of them discussed Kinesoft's business and strategy

(Defs.” Facts 11 25). Theresfter, on April 8, 1999, Mr. SlIs sent an email to Mr. Fisher which did not

5In the movie “Pulp Fiction,” the actor Harvey Keitel played the role of anindividual giventhejob of cleaning
up a bloody mess resulting from a shooting in the back seat of a car.

12



specificdly raise any conflict issue, but instead addressed different concerns that had arisen from the
meeting with Mr. Levy. Mr. Sills wrote that “ Jordan led me to believe that Softbank had taken a new
drategic direction and therefore would not be honoring its additiona funding obligations under [the] June
1997 Agreement” (Defs’ Facts 1 25; Defs. Ex. 23, at KS 01168).

Mr. Fisher responded that Softbank intended to “honor” its “funding obligations under the 1997
Agreement,” but he harbored concerns over whether Kinesoft could achieve the god of its Business Plan:
that is, to become a“leader inthe interactive entertainment industry” (A’ sEx. |: 04/26/99 Fisher email

to Slls). Inthat email, Mr. Fisher dso reiterated his desire to have Mr. Levy serve onKinesoft' sBoard:

* * %

We will certainly honor our funding obligations under the 1997 Agreement. Wewould not
unreasonably withhold fundingwehad agreed to advance. However, thiscommitment was
to achieve Kinesoft's Business Plan to become aleader in the interactive entertainment
indugtry. The obligation is to fund . . . transactions reasonably calculated to achieve the
godsin the Busness Plan.

We are, of course, willing to review in good faith future requests for capitd as
contemplated by the Agreement. Nevertheless, we have reservations whether Kinesoft
can redidticaly be apotentid leader in the interactive entertainment industry. If not, any
proposed transaction will [sic] fal the test of being reasonably caculated to achieve this
god. | thought you should know of our reservations now rather than later if we have to
turndown requestsfor capital. | would aso liketo designate Jordan as Softbank’ sofficia
Board member for Kinesoft. In thisway we canbe surethat we handle any requests that
you have as expeditioudy as possible.

Y ou a so gpparently misunderstood Jordan’ s suggestion that you consider investing inthe
Internet. We are certainly not urging youto take one course or another. We both believe
grongly in the potentia for Internet ventures. Jordan was trying to be constructive in
indicating what he would do with unused capitd.

* * %

13



(1d.). Mr. Silistedtified thet, after he received the April 26, 1999 email, he “believed that Jordan Levy
was on the Board of Directors by virtue of the April 26, 1999 e-mail from Rondd Fisher, and began to
treat himassuch” (A.’sAdd'| Facts § 78; A’ s Ex. O, SilIs Aff. 1 10).

E. The Digital Anvil Proposal.

On August 6, 1999, Mr. Sillsand Mr. Spitzer flew to Buffalo, New Y ork for a planned meeting
with Mr. Levy (Answer §22; Pl s Add'| Facts §81-82). Mr. Levy knew that Messrs. Sills and Spitzer
planned to ask for a Capital Advance (Pl.’sAdd'| Facts 1 81; F.’s Ex. D, Sills Dep., at 504-06; Defs.’
Reply Facts181; Pl.’s Ex. K, Levy Dep., at 204-05), dthough he did not know in advance of the medting
the details of the proposed use of the funds (P.’s Add'| Facts 1 81).°

During the August 6 meting, Mr. Slisand Mr. Spitzer presented to Mr. Levy aproposal to obtain
a Capital Advance from Softbank to fund a joint business venture with Digitd Anvil, an established
company (P.’sAdd'| Facts §81). In exchange for $5 million capita to be supplied by Kineoft, Digita
Anvil offered Kinesoft the opportunity to gain early access to the “Playstaion 2" development through
Digitd Anvil’'s connections with Sony (Pl.’s Add’| Facts 11 81-82; Defs.” Ex. 29, at S0012-S0015).
According to the planadvanced by Mr. Slisand Mr. Spitzer at this meeting, Kinesoft sought to formanew

company with Digita Anvil, to be called “NewCo,” whichwould create gamesfor Playstation2 (P’ sEx.

5W e note that the defendants deny that Ms. Levy believed that “Messrs. Sills and Spitzer were meeting with
him to present a Draw Request to Softbank” (Defs.” Reply Facts { 81). The Court, as will be apparent, has made a
distinction between a“ Draw Request” as defined under the 1997 Agreement, and a“ Capital Advance.” Webelievethat
the deposition testimony of Mr. Sillsand Mr. Levy establishes that Mr. Levy knew that Mr. Sillsand Mr. Spitzer were
coming to Buffalo to ask for a Capital Advance.
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U: 8/9/99 Levy e-mail to Fisher). The*talking document” that comprised thewritten Digital Anvil proposa
made to Mr. Levy did not contain a“proposed funding date”’ (Defs.” Facts 1 33).’

The parties agreethat Kinesoft presented Mr. Levy withabinder of materids explaining the Digitd
Anvil proposal, and that Messrs. Levy, Sills and Spitzer discussed that proposal and the materids at length
(P.s Add'| Facts 1 82). However, the parties dispute whether the proposa made by Kinesoft at the
Augus 6, 1999 meeting can be labedled a* Draw Request” under the terms of the 1997 Agreement (Defs!’
Reply Facts 1 81). And, the parties dispute precisely what Mr. Levy said in response to Kinesoft's
proposa during that meseting.

Kinesoft offers evidence (by the deposition testimony of Mr. Sills and Mr. Spitzer) that a the
meeting, Mr. Levy dated asfollows (Pl.’ s Add'| Facts ] 82):

@ Kinesoft would have no further access to the funds for the Digitd Arwil

deal or any other deal or use. The nature of the use and/or deal was

totdly irrdevant.

(b) Softbank had no further interest in Kinesoft or the business Kinesoft was
in.

(© It was through no fault of Kinesoft, but Kinesoft no longer had the right
partner -- Softbank had basically just changed its mind and was now
focused soldy and exclusvely on the Internet.

(d) Masayoshi Son had requested that Levy be a “prick” in dedling with
Kinesoft and that he needed someone to be a “prick” with Kinesoft in
order to get what he wanted.

"The defendants assert that the Digital Anvil proposal also did not include the amount of the Capital Advance
being sought. However, defendants’ exhibits 30 and 31 (talking papers presented to Mr. Levy) provide numbers that
add up to $5 million being sought, and Mr. Levy’s subsequent e-mail to Mr. Fisher indicates his understanding that
Kinesoft wanted $5 million from Softbank for the deal. Webelievethe documentary evidencetogetherwithMr. Levy’s
e-mail is sufficient to take this fact beyond dispute (i.e., the proposal did contain the amount of funding requested).
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(e The problemwas not just Kinesoft, but that Softbank was moving quickly
to divest itsdf of dl of itsnon-Internet holdings because it was going to be
a“pure’ Internet company.

® Softbank hasturned aninvesment of tens of millions of dollarsin Y ahoo!
into billions of dollars. This is what Softbank is interested in, not the
busness Kinesoft isin.

(9 Softbank had rights under the Shareholders Agreement and would be
exercisng them.  Softbank did not have to honor its commitments of
funding since Kinesoft was not a leader in interactive entertainment, and
Softbank had discretionary power over the spending of more than
$500,000 by Kinesoft and would not approve any such expenditures
going forward.

(h If Peter Slls took $5 million out of the company and bought out
Softbank’ s interest, he could do whatever he wanted with the company.

® If Peter Slisdid not like it, what was he going to do, sue Softbank, ahuge

multinationa concern? Softbank’ s power in the industry isgreat and it is
much better to be its friend than its enemy. If Peter SilIs dected to sue
Softbank, he would have to do so with hisown funds, . . . .

Softbank assertsthat Mr. Levy merdly informed Messrs. Slisand Spitzer that he did not think that
Kinesoft's “potentia transaction with Digital Anvil wasadvisable because he believed that Kinesoft ought
to focus on its‘ core business,’” and he did not believe that the Digita Anvil deal was “a good strategy for
asmal company with alimited number of key executives’ (Defs” Reply 182). Softbank denies most of
the statements attributed to Mr. Levy a the meeting, and specificaly denies that Mr. Levy sad at this
meseting that Softbank had no interest in Kinesoft; instead, Softbank asserts that Mr. Levy “merely

observed that Softbank’ s business had ‘ shifted towards the Internet’” (1d.). Findly, Softbank concedes

that Mr. Levy “suggested to Mr. Sillsthat, under the right circumstances, it might be sensble for Kinesoft
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to purchase Softbank’ s equity invesment inKinesoft,” but deniesthat Mr. Levy told Mr. Slisthat Kinesoft
should buy out Softbank’ s interest for $5 million (1d.).

After hismedingwithMessrs. Slisand Spitzer, Mr. Levy sent ane-mail to Mr. Fisher ummaizing
the Kinesoft proposal (Pl.’s Add'| Facts§183). The parties disagree asto whether Mr. Levy’s August 9,
1999 e-mail forwarded to Mr. Fisher a“Draw Request” by Kinesoft for capital to fund the Digitd Anwil
venture (Defs” Reply Facts 83). The August 9 email satesin rlevant part:

| met withPeter Sllsand RonSpitzer inBuffdo last Friday. They have been speaking with
me over the last severd weeks about [sic] [their] entry into the Playstation 2 gaming
business. They have aproposal to enter into ajoint venture with Digitd Anvil . . . to form
a[n]ew company to produce a Playstation 2 game.. . .

The ded would be a$5MM commitment as follows:

A. [Play NewCo $250,000 for Playstation 2 sub-license] ]

B. Loan NewCo $2.75MM, payback at end of 4 yeard.]

C. Kinesoft to invest aminimum of $2MM in development of [sic] [their] own Playgtation 2
titles.

D. Own 15% of equityinNewCo, withacdl or put inone year for $1.25MM, which
if caled brings them down to 10% ownership.

1st titles would ship no sooner than Xmas 2001, yes 2001! The reason for Kinesoft
interest isthat Digitd Anvil has accessto dl of the Sony technology but they cannot invest
any Microsoft money in non-Windows development, so they need Kin[€e]soft's $$. If
Kinesoft starts Playstation 2 development today, they would not have a product to market
until Xmas 2001 at best aswell.

Rather than bore you with the details, hereiswhat | said, asnicely as| could.
1 | would pass the information on to youbut that | would not recommend, support,
encourage or anything even close to this the investment in the Playstation |1

pletform.

2. Until they demondrate that they can build atitle and bring it to market, a market
that wants it, we are within our rightsto withhold additional investment in anything
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other than our core strategy of PC based games. They are working on 2 games
for Xmas 2000.

3. If they were smart, now would be a good time to try to “ take” Softbank out

and get control of [sic] [their] company. | suggested to them that we would
probably wak away under the right circumstances and give them the company.

4, | explained the changes in strategy since June 1995 and that thisno longer

fits within the Softbank business and that while you did want to be in this
business in 1995 and had every intention of support, the world has changed
but they have not.

At the conclusion of the mesting, | layed out three aternatives for them to consider.

A. Make us aproposa to buy us out of the ded.

B. Continue along the PC game path and develop[] agredt title or two.

C Build adrategy to be in the internet gaming business in away that makes sense

and we believe they can execute.

| think that they left here clearly understanding that we would NOT allow them to

invest in the Playstation 11 deal, but | am not sure they will give up. They have

already consulted lawyerswithrespect to the agreement and believe that we canno[ |t stand

inther way here. . . . [l] consul[tjed them to not [t]ake the legd track, especidly against

Softbank. . . .

(Pl’sEx. U, S0021) (italics added).

Softbank’ s1999 Annua Report reflectsthis shift of focusinSoftbank’ sbusinessstrategy described
inMr. Levy’se-mail. The Report states that Softbank had received the consent of its Board to become
an “Internet-centric company” (Defs.” Reply Facts 1 73; Pl sEX. R, a 2). Soon after the release of that
annud report, Softbank divested holdings in Ziff-Davis and Kingston Technologies, two non-Internet
related companies (Defs.” Reply Facts ] 74). Softbank admitsthat once this shift toward the Internet took
place at Softbank, Kinesoft was outside of Softbank’s “core focus’ (Defs.” Reply Facts 11 75, 82 (EX.

K, Levy Dep., a 188)).
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F. Kinesoft’s Further Communications with Softbank Concerning the
Digital Anvil Proposal.

OnAugust 31, 1999, Mr. Sliswroteto Mr. Levy regarding the Digita Anvil proposal (P’ sAdd'|
Facts 11 84; Defs” Ex. 33). Mr. Sills emall reflects Kinesoft's understanding that Softbank would not
make a Capital Advance for that proposal, and instead requested that Softbank consider an dternative
gpproach that would use Kinesoft rather than Softbank capitd:

Given Soft[b]ank’ sdenid of our request, | have been considering other ways inwhichwe

could ill preserve the consderable vaue that this deal would bring to Kinesoft. As a

board member, | would like to know if you would support this deal if Kinesoft were

to “ self-fund” it with our existing capital? If so, | would then need to present this

opportunity to Peter Mason, our other board member, and secure his support prior to

movingforward. At thispoint, | would want to get your sign off, before making such

a presentation.

Thetime frame for thisded isshort. If we do not move quickly, Digitad Anvil will secure
other partnerships, and we could very well be locked out of this opportunity.

*k*

(Defs’ Ex. 33: 08/31/99 Sillse-mail to Levy) (emphass added).
Mr. Levy responded to Mr. Sills by e-mail dated September 7, 1999, dtating:
| will bewith Ron Fisher tonight and ask him what he thinks. 1 would need to know:
How much cash will it require?
What will that mean for the future of the business?
Will you need additiona cash later from Softbank [7]

Please answer these [questions] as soon asyou can and | will let you know what | think
tomorrow.

(P.s Ex. W: 09/07/99 Levy e-mail to Sills). On September 8, 1999, Mr. Sills answered Mr. Levy’s

questions asfollows:.
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Sorry | was not able to get back to you quickly enough for your meeting. However, the
information has not subgtantidly changed sncewe presented it to youlast monthinBuffao.

However, without Soft[b]jank’s support for the draw request, there is an additiona
financid drain on the company. Though this increases our risk, we fed that this is
manageable. Therewardd,] however, are early accessto the Playstation 2 marketplace,
which, as you know, isworth agreat dedl.

Y ou should have dl of the information in the packet Rondd Spitzer and | Ieft with you. .
.. Timeisvery short, . . .

(Pl’sEx. W: 09/08/99 Sillse-mail to Levy). After meeting with Mr. Fisher, Mr. Levy replied asfollows:

Ronand | spoke abouit thislast night and heisinagreement that the best thing for everyone
is to make a ded to get you 100% of your company. They/We have no appetite to do
anything in this space and that will severely congtrain you going forward. | once again
make the following offer, give Softbank $ 5SMM and relieve them of any further
involvement and we will give you all of our stock in Kinesoft.

Peter, | am sorry, but things have changed in the Softbank world and game devel opment

and software just do not fit into the busness modd. Add to it the current state of your

business, and you just do not have the right partner any longer. Wewould be writing off

$10MM plus whatever else you received, not pretty but theright thing for dl involved.

Y ou should then look for a partner who will have interest in this business and you can

make agood dedl.

... Inconcluson, | will not support any investment in anything that you are not

currently doing and until you have success, financial that is, we will be very tight

with investment.
(Pl sEx. W: 09/08/99 Levy e-mall to Sills) (emphasisadded). Although Mr. Fisher did not recall seeing
Mr. Levy’s September 8, 1999 email to Mr. Slis(Pl.’sAdd' | Facts 1184; Pl sEx. J, Fisher Dep., at 391-
93), Mr. Fisher did not deny having a discussion with Mr. Levy regarding this matter (A.’s Ex. J,, Fisher
Dep., a 392). However, Mr. Levy’se-mail did not base Softbank’ sdenia of a Capital Advance on the

lack of a Draw Request that met dl procedura requirements under the 1997 Agreement, and it did not
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indicate that a decision by Softbank on whether to approve Kinesoft's use of its own funds had to await
avote a aforma board meeting by Kinesoft.

In response to this denia of Kinesoft's proposa to use its own funds to pursue the Digital Anwil
dedl, Mr. Slliswrote a letter dated September 10, 1999 to Mr. Levy —and thistime copied Mr. Fisher on
it (A’ sAdd | Facts 185). Thet letter stated in relevant part:

... After reviewing [your] letter, and consdering your commentsin Buffalo last month, |
find it extremey disheartening that Soft[b]jank has consciously opted not to honor its
obligations. It ismy god to bring this matter to closure quickly so as to minimize any
further damage to Kinesoft's ongoing business. | hope | can count on your assstance in
these matters.

Let me recap a bit of our recent history. August 6th both Ronald Spitzer, president of
Kinesoft Development, and | met with you regarding a Draw Request as outlined in our
Agreement dated June 13, 1997. We brought withus morethan suffident documentation
outlining the dedl before us, which we were prepared to speak to.

This request, which is based upon a dea which has consumed much of our time over the
last severa months, is extremely beneficid to Kinesoft, and well withinthe parameters set
forth under the terms of the Agreement. | do not believe, based uponour conversations,
that any of thisisin disoute.

In fact, in discussng the dedl before us, you yoursdf stated that the deal was clear and
represented a reasonable move into the console market (Playstation2). Our partnerinthis
ded, Digitd Anvil, is dso backed by Microsoft, and is wdl known in our industry asa
ggnificant “player” in the market.

However, we were not able to present these materials to you for discusson. The
determination, according to your statements representing Soft[b]ank, wasthat the decision
had aready been made prior to our arriva in Buffdo. Soft[bjank had no interest in living
up toit[s] obligations and commitments, as such, no draw request would be honored. The
reasoning that had been calculated on your part to satisfy the contract was that
Soft[ b] ank was not obligated to honor any draw request until Soft[ b] ank deemed
Kinesoft a * success.” While thisin no way lives up to either the wording or intent
of the Agreement, when pressed for a definition of the term “ success’ during our
follow-up phone conversation, you informed me that no such definition would be
forthcoming.
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(Defs’

Agreement and that this belief is reflected in Mr. Slls September 10, 1999 letter to Messrs. Levy and
Fisher (Defs.” Facts37). However, Softbank claimsthat in aletter somefiveweeks|ater, dated October

19, 1999, Mr. Fisher made clear that Softbank would honor the 1997 Agreement. The text of that |etter

Cutting to the chase, as you have outlined, in your email of Sept. 8th, Soft[bjank’s
business has changed. Due to their recent and phenomend success in the Internet, they
are moving quickly to divest themsdves of any and dl postions which are not Internet
related. They are dso taking adim view of any business venture that is not living up to
ther current Internet returns. Asyou yoursdlf stated, Soft[bjank no longer hasany interest
in our business.

Softbank . . . seems to be working under a misconception concerning our relationship.
While Kinesoft isindeed minority owned by Soft[b]ank, the current issue before usis not
one of asking for further invesment. It is the fulfillment of Soft[bjank’s settlement
obligations to Kinesoft and to mysdf. In 1997, | sgned away significant rights based upon
securing ] Settlement Agreement with Soft[bjank which | felt in the long run would be
mutudly beneficial to both parties. . . . As a result, Kinesoft released its clams and
Soft[b]ank committed to make advances to Kinesoft, provided only that advances were
made in the form of a Draw Request, “for purposes reasonably caculated to further
Kinesoft's pursuit of becoming aleader in the interactive entertainment industry.”

After reviewing Soft[b]ank’s current, clearly stated positionbothwith my executive Saff,
additiona board members, and corporate counsd, | have come to the concluson that |
must inform you that youare in breach of both our Settlement Agreement of June 1997 as
well asthe associated Release.

*k*

Ex. 35: 09/10/99 SilIs Letter to Levy) (emphass added).

The parties do not dispute that Kinesoft believed that Softbank was in breach of the 1997

isasfollows

Thank you for copying me on your September 10 letter to Jordan. There seemsto be a
misunderstanding about Softbank’ s position.
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As | sadinmy April 26 email, we will certainly honor our funding obligations under the
1997 Agreement. But these ariseonly if a proposed capital expenditureis reasonably
calculated to achieve the Business Plan to become a leader in the interactive
entertainment industry. We do not believe your new foray into Playstation 2 has a
reasonable chance of success.

Given our reservations, we do not beieve Softbank is obligated to rubber stamp your
proposd. Insgning the 1997 Agreement, Softbank did not give up its directors rights.
On the contrary, Section 2.01(e) specificaly requires the approval of a Softbank
representative for any Capitd Advance. In addition, athough the 1997 Agreement in
effect superseded the Game Porting Agreement, it had no effect on the Shareholders
Agreement which ill controls corporate governance at Kinesoft. Section 2 of the
Shareholders Agreement requires Softbank’ svoteto authorize a changein the scope
of business like the development of products for Playstation 2. In exercising that
right, Softbank is not obligated to defer to you or the other Kinesoft staff or
directors.
I”’m sorry you gpparently misunderstood Jordan’ s explanation of Softbank’s position. In
candidly sharing withyouour Internet strategy, he was not sgnding that we would refuse
to honor our obligations. We would never do that. The point is rather that we have
serious reservations about Kinesoft' s progpects pursuing new initiatives.
(Defs” Ex. 36 10/19/99 Fisher letter to Sills) (emphasis added). In that letter, Mr. Fisher did not base
Softbank’ sdenid of aCapital Advanceonafalureby Kinesoft to comply withthe procedural requirements
for aDraw Request; nor did Mr. Fisher assert that it was premature for Kinesoft to conclude that Softbank
would rgject Kinesoft's use of its own money for the Digitd Anvil project because the matter had not yet
come up for aforma board vote.
Kinesoft was apparently not reassured by Mr. Fisher’s letter, and on November 15, 1999, it
commenced this lawsuit.
G. Kinesoft’s Economic Perfor mance.

It is undisputed that Kinesoft has generated no profits from January 1, 1997 through the present

(Defs’ Facts1119). Kinesoft has not released any PC game for consumer sde during that time and does
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not plan to release any game until sometimein 2001 (Defs’ Facts 118). Since January 1997, Kinesoft's
business has been devoted entirdy to its attempt to develop two games; to itsunsuccessful effort to license
two other games; and to the consideration of other games that it never developed (Defs.” Facts 1 18).

Moreover, the discovery record is clear that if and whenKinesoft releases PC gamesfor consumer
sale, thereisno guaranteethat those games will be profitable. Kinesoft acknowledges that the interactive
entertainment industry isa“hit driven” business where the greatest profits are generated by only afew of
the gamesrel eased, and the revenues are earned by only afew game producers (Defs.” Facts 41; Defs!’
Ex. 41, a S0316 (Sills Report); Defs.” Ex. 42, at Schedules 4 and 9 (Bruehl Expert Report); Defs.” Ex.
44, at 224-25 (Willis Dep.)).

Mr. L. Gregory Bdlard, one of Kinesoft' sexperts, statesthat “no company hasyet discovered the
‘magic formula to absolutdy guarantee that thar titles are successful” (Defs” Facts 41). Mr. Bdlard
acknowledged that “many [game] titles are not successful” even for companies that have figured out a
“formuld’ for creating successful titles (Defs.” Facts 1 42), and that it is difficult to predict whether a
company will rlease a”hit” video game unless that company has a past performance of success (Defs!’
Facts 45).

Mr. AntonBruehl, another Kinesoft expert, has provided sales projections for the PC and console
software and hardware market generdly, and fromthose generd projections has extrapolated generd sales
projections for the Playstation 2 and PC games markets (Defs.” Facts {1 46). However, in his deposition,
Mr. Bruehl tedtified that “it might be difficult to forecast success or fallure . . . [b]ecause of the changing
nature of the indudtry, the fickle nature of consumers, and a lot of elements that could happen to any

company. Nothing can be predicted with agreat ded of certainty” (Pl.’s Ex. DD, Bruehl Dep., a 432).
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Mr. Bruehl states that average sales for a game could be andyzed for acompany with prior success and
many years of experience in the fidd, but testified he had not done such an andlyss of Kinesoft (Defs!’
Facts 46; Pl.’s Resp. Facts 1 42; Pl.’s Ex. DD, Bruehl Dep., at 437-38). According to Mr. Bruehl,
unless acompany has a record of releasing only “hit game titles, it would be unreasonable to predict that
every game a company plans to release would be acommercid success (Defs.” Facts 1 52).

Fndly, Mr. Chris Roberts, the Chief Executive Officer of Digita Anvil, testified regarding the
industry and launch of the Playstation 2 platform. Mr. Roberts testified that only the top ten or twenty
games (of the thousands produced and rel eased each year) generate dl of the industry’ sprofits (Defs.” Ex.
25, Roberts Dep., a 93). Mr. Roberts indicated that some products, like Playstation 2, are more likely
to succeed than other new products based onvarious factors, likethe experience of those working on the
game and the amount of capital available to develop it; but Mr. Roberts did not state that the Playstation
2 and any games to be used on that system werea” surebet” (P’ SEx. S, RobertsDep., at 104-05). Mr.
Roberts said he could “hazard aguess’ asto the potentid success of the Playstation 2 market; and that he
had “a pretty strong gut fed that Playstation 2isgoingto beavery lucrative busness’ (Defs.” Facts 1 44;
Defs.’sEx. 25, RobertsDep., at 53). Mr. Bdlard, however, said it was not possibleto generdize whether
aparticular gametitle for Playstation 2 would be successful “without knowing more about thet title’ (Defs.’
Facts1144). Consstent with thisopinion, Mr. Robertstestified that no one could project how anew game
would sdl in the market, and that such projections were speculation and conjecture (Defs.” Facts ] 43;
Defs” Ex. 25, Roberts Dep., at 79-80).

The report of Kinesoft's expert Stephen 1. Willis opines that “Kinesoft's actions lead to a

reasonable expectation of success’ (Defs” Ex. 12, a 17). Mr. Willis makes severd future logt profits

25



projections, whichtotal nearly $80 million before reduction to present vaue (Find Pretrid Order, 8 VII).
First, Mr. Willis projectsthat Kinesoft will lose $3.67 millioninfuture profitsfromtwo PC gamesonwhich
Kinesoft isworking but is months away fromfully developing or releasing (Defs.” Ex. 12, at 17). Second,
Mr. Willis projects that Kinesoft will lose some $7 millioninfuture profitsfromthe sde of three PC games
that Kinesoft has considered but has never started to develop (1d.). Third, Mr. Willis projects that
Kinesoft will lose an additional $18.39 million in future profits fromthe sde of three unspecified Playstation
2 games that Kinesoft has never identified or started to develop. Findly, Mr. Willis projectsthat Kinesoft
will lose another $50.36 million attributable to “ economic harm from [the] continuing effect onKinesoft's
lower earnings’ (1d.).

Mr. Willis admits that hislost profits projections are not based on actual lost profits but instead
are based on logt profits that Kinesoft might have earned in the future. Although Mr. Willis admits that
“reatively few titles. . . are commercidly and finandidly successful,” hisfuture logt profits dam assumes
that, onaverage, Kinesoft’ stitleswould succeed commercidly and financidly at a“B+” rate (Defs.” Facts
151, Defs’ Ex. 12, at 18; Pl."sResp. Facts {1 51; P.’s Add'| Facts 187). Mr. Willis admits that he did
not examine Kinesoft' s profit historyinorder to calculate Kinesoft' slost profits, because Kinesoft hasnone
inthisline of busness (Defs’ Ex. 44, Willis Rep., a 251). Mr. Willis report utilizesMr. Bruehl’ sgenerd
indugtry information, but “his lost profits projections are not based on any analysis of a comparable

company saling comparable games’ (Defs.” Facts 1 53; Pl.’s Resp. Facts 1 53).
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[11.

Agang the backdrop of this evidentiary record, we consder Softbank’s request for summary
judgment. For the reasons explained below, the Court denies Softbank’ s maotion for summary judgment
onCountsl, I, 1V and V, aswel as the compensatory and punitive damages dams, but grantsthe motion
asto Count Il and the logt profits clams.

V.

In Count I, Kinesoft aleges that Softbank breached the 1997 Agreement. Kinesoft offers two
theories to support thisclam: (1) a“non-performance’ theory (that Softbank breached the contract by
improperly rgecting Kinesoft's request for a Capitd Advance the Digita Anvil venture) (Second Am.
Compl. 1 29); and (2) a“repudiation theory” (that Softbank, by itswords and conduct, utterly renounced
any intentionof ever honoring any requests by Kinesoft for a Capital Advance) (1d. §30-32). Softbank
denies that it breached the 1997 Agreement. Softbank claims that its obligations under the 1997
Agreement were never triggered, because Kinesoft failed to present a Draw Request for the Digitd Anwil
proposal inaccordance withthe agreed-upon procedures necessary to obtain a Capital Advance, thereby
faling to satisfy a condition precedent (Defs’” Mem. a 4; Defs.” Reply a 1). Softbank aso denies that it
repudiated the 1997 Agreement, on the ground that Softbank never made any “unequivocd statements’
of repudiation (Defs” Mem. a 6; Defs” Reply a 5-6).

The parties agree that 1llinois law governs the determination of this claim, pursuant to the choice
of law provisioninthe 1997 Agreement (Ans. 112; P.’sAdd' | Facts 62; 1997 Agreement 88§ 5.05-5.06).
Thus, we address under Illinois law first the non-performance theory, and then the repudiation theory.

A.
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Softbank arguesthat because Kinesoft faled to submit aproceduraly correct Draw Request, there
could be no breach because Softbank had no contractua obligation to perform. This “conditions
precedent” argument is an affirmative defense for which Softbank bearsthe burden of proof. See Capitol
Plumbing & Heating v. Van's Plumbing, 58 Ill. App. 3d 173, 175 (4th Dist. 1978). In assessing
Softbank’s argument, we consider in turn (1) whether Sections 2.01 (d) and (€) constitute conditions
precedent; (2) if so, what requirements do those sections impose, and have they been met; and (3) if they
have not been met, are they excused by Softbank’s conduct.

1.

“Illinois courts define a condition precedent as one which must be performed either before a
contract becomes effective or which isto be performed by one party to an exising contract before the
other party isobligated to perform.” MXL Industries, Inc. v. Mulder, 252 Il. App.3d 18, 25 (2d Dis.
1993). “The satisfaction of a condition [precedent] is generdly subject to the rule of strict compliance.”
.

The determination of whether an agreement contains a condition precedent isaquestionof law for
the court. “A court determines whether an agreement makes an event a condition by the process of
interpretation.” See E. ALLEN FARNSWORTH, FARNSWORTH ON CONTRACTS (“FARNSWORTH ON
CONTRACTS"), 8§ 8.2, a 394 (2d ed. 1998). In lllinais, the process of interpreting contractua language
is, a the threshold, a matter for the court done. A court “must initidly determine, as a question of law,
whether the language of a purported contract isambiguous asto the parties’ intent.” Quake Construction,
Inc. v. American Airlines, Inc., 141 111.2d 281, 288 (lIl. 1990). “If no ambiguity exigsin the writing, the

parties intent must be derived . . . asamaiter of law, solely from the writing itself.” 1d. at 288. Seealso
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Air Safety, Inc. v. Teachers Realty Corp., 185 I11.2d 457, 462-63 (111. 1999) (rgjecting application of
“extringc ambiguity” doctrine incontractswithintegration clauses, applying “four cornersrule’ and sing
that agreement “ speaks for itsdlf”; is*not to be changed by extringc evidence’; and court “initidly looks
to language of contract done’).8

Having reviewed the 1997 Agreement, the Court finds that the language of Sections 2.01(d) and
() reflects no ambiguity regarding the parties’ intent: those sections contain express conditions precedent
to Kinesoft obtaining a Capitd Advance. “Conditionsthat are agreed to by the parties. . . are. . . express
conditions.” FARNSWORTH ON CONTRACTS, 8 8.2, at 394. Expressconditions arethosethat arewritten
down in specific words. CATHERINEM.A. McCAULIFF, CORBIN ON CONTRACTS, 8 30.10, at 19 (Rev.
ed. 1999) (conditions made by agreement of the parties are expressed in definite language when the
contract is made and are called an “express’ condition); FARNSWORTH ON CONTRACTS, 8§ 8.2, at 394
(conditions agreed to by the parties are referred to as “express conditions’). Express conditions are
intended to make an event a condition to anobligationand can be recognized by use of terms such as “if,”
“on condition that,” “provided that,” “in the event that,” and “subject to,” but other words may suffice.

FARNSWORTH ON CONTRACTS, 8 8.2, at 394.

8Given the lllinois Supreme Court’ s recent reaffirmation of the four corners rule and its outright rejection of the
doctrine of extrinsic ambiguity in theinterpretation of contractswithcompl eteintegrationclauses,such as theintegration
clause in the contract in this case (see 1997 Agreement, 8 5.02), earlier Seventh Circuit decisionsthat express adifferent
view of Illinois law than Air Safety — such as, AM International, Inc.v. Graphic Management Assocs., Inc., 44 F.3d 572,
574-75 (7th Cir. 1995) (rejecting four corners rule as unsound and contrary to the well-established principle of “extrinsic
ambiguity”); Homelns.Co.v.Chicago and Northwestern Transp. Co., 56 F.3d 763,767-78 (7th Cir. 1995) (collecting cases
and stating that lllinois had largely rejected the four corners rule and had embraced some form of the extrinsic ambiguity
doctrine)— do not control. We note, however, statements by the commentators indicating that the four cornersruleis
the older, more restrictive view, but the modern trend adopts the more liberal view articul ated by the Seventh Circuit in
the cases cited above. See, e.g., FARNSWORTH ON CONTRACTS, § 7.12, at 297-300. W e also note that, by its terms, the
holding in Air Safety does not apply to cases where complete integration clauses are not used.
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That is precisdy the kind of language that the 1997 Agreement uses in describing Capital
Advances. For example, Section 2.01(d) of the 1997 Agreement states that: “ Softbank’ s obligation to
make Capitd Advancesis subject to the satisfaction of the conditions set forth in subsection (g) . . . .”
(emphags added). Section 2.01(e) then describes the requirements by which requests for Capital
Advances “swdl be governed.” Section 2.01(e)(ii), to which the subsection (d) refers, then lists the
procedures that “shdl” be followed when Kinesoft makesa“Draw Request” for aCapital Advance, such
as. a“written request” submitted to Softbank in (accordance with Section 5.04) which sets forth the
“amount of the requested advance” (8§ 2.01(€)(ii)(A)); “adescriptionof the proposed use of the proceeds
of such Advance. . .” (8§ 2.01(e)(ii)(B)); and “the proposed funding date” (8§ 2.01(e)(ii)(C)).

Read together, those terms unambiguoudy express the parties intent to make the procedures
outlined in Section 2.01 (€)(ii) conditions precedent to Softbank’ s obligationto make a Capital Advance.
The issue of interpretation in this case is therefore not whether the language of the contract reflects the
parties intent to create conditions precedent or to require that those conditions be fully satisfied prior to
the actud digtribution of a Capitd Advance: that language is unambiguous. The particular question that
has arisen here is whether the language of the contract requires those same conditions to be fully satisfied
not only before a Capital Advanceis paid, but aso before it is even consdered. The absence of clear
language governing this precise question creates an ambiguity.

Where anambiguityis present inacontract, lllinoispermitscourtsto admit “ parol evidence’ to “ad

thetrier of fact in resolving the ambiguity.” Air Safety, 185 111.2d at 462-63 (ating Farm Credit Bank v.
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Whitlock, 144 111.2d 440, 447 (1ll. 1991)); see also Quake, 141 11l.2d at 288. Here, the evidence
Kinesoft asks us to consider is course of performance evidence.®

Itisclear that under lllinoislaw the parties course of performanceis admissble to help toresolve
the ambiguity identified in the 1997 Agreement. See, e.g., Barney v. Unity Paving, Inc., 266 Ill. App.3d
13, 18 (1st Dist. 1994) (“I1tisafirmly established principle of contract interpretationthat courts should give
great waght to the parties’ interpretation of the contract because the parties areinthe best positionto know
what wasintended by the language employed”); Chicago and Northwestern Railway Co. v. Peoriaand
Pekin Union Railway Co., 46 I1l. App.3d 95, 100-01 (3d Dist. 1977) (in case of ambiguity, court relied
on parties course of performance as evidence of their “settled construction” and relying on Restatement
(Second) of Contracts § 228(4), held that “[t]he parties to anagreement arein the best position to know
what they meant, and their action under the contract is often the strongest evidence of their intended
meaning”’); New York Central Dev. Corp. v. Byczynski, 95 Ill. App.2d 474, 477 (3d Digt. 1968) (in
additionto parol evidence, courts canadmit evidence of parties’ actsor course of performanceto interpret
what partiesintended as to silent, but essentid matters, in the contract). See generally S. Joseph Data
Service, Inc. v. Thomas Jefferson Life Ins. Co. of America, 73 I1l. App.3d 935, 940 (4th Dist. 1979)
(suggedting that where there is ambiguity, the court may admit parol evidence or evidence of the parties
course of performance). Indeed, it stands to reason that course of performance may be used to interpret

the intent of the parties, snce such evidence likdy reflects the parties understanding of their agreemen.

% Course of performance” evidence reflects the parties’ interpretation of the contractual terms and thus their
intent regarding the meaning of thoseterms. FARNSWORTH ON CONTRACTS § 7.13, at 318 n.30. Although extrinsic tothe
contract, course of performanceis not technically “parol” evidence, because it identifies the parties’ post-agreement
conduct rather than their actions prior or contemporaneous to contract formation. FARNSWORTH ON CONTRACTS§7.3,
at 228.
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FARNSWORTH ON CONTRACTS § 7.13, a 318 n.30 (quoting an English judge who once said: “show me
what the parties did under the contract and | will show you what the contract means’).

The next question is whether the Court may consider extringc evidenceinresolving the ambiguity
on amoetion for summary judgment. Ingenerd, Illinoisgives questions of contractud ambiguity tothetrier
of fact, together withthe evidence necessary to resolve them. Seegenerally Air Safety, 185 111.2d at 462-
63; Whitlock, 144 Ill.2d at 447; Quake,141 Ill.2d at 288-89. However, there is an exception to this
generd rule “Under lllinois law, if acontract isambiguous, its interpretation is a question of law for the
court as long as the extrins ¢ evidence bearing on the interpretation is undisputed.” Baker v. America’s
Mortgage Servicing, Inc., 58 F.3d 321, 326 (7th Cir. 1995) (citing Nerone v. Boehler, 34 11l. App.3d
888, 890-91 (5th Dist. 1976); Rdenhour v. Mollman Publishing Co., 66 Ill. App.3d 1049, 1051
(1978)). See also Sherbrooke Homes, Ltd. v. Krawczyk, 82 Ill. App.3d 990, 992 (1st Dist. 1980)
(generd ruleisthat interpretation, constructionor legd effect of contract is matter of law for courts “when
thereisno questioninvalving proof of the parties construction which is dependent upondisputed extringc
facts’).

Having found an ambiguity in the 1997 Agreement regarding whether the parties intended for dl
conditions precedent to be fully satisfied not only before aCapital Advance wasissued, but also before a
request for one would even be considered, the Court dso finds that this ambiguity can be answered by
resort to undisputed extringc evidence of the parties course of performance. Under the rule articulated
in Baker, we therefore treat this question of ambiguity, and its resolution, as a matter of law.

The parties course of performance during the prior three Capital Advance requests satisfies the

Court that the partiesintended for the conditions precedent to be satisfied before a Capita Advance was
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made, but not before one was considered. 1n each prior Capital Advance request, dl information required
by Section2.01(e)(ii) was conveyed to Mr. Fisher before a Capital Advancewas provided under Section
Kinesoft to satidfy all the procedural requisites of a Draw Request as a precondition to considering a
proposal by Kinesoft for a Capital Advance. Innone of the three prior requestsfor Capital Advancesthat
preceded the Digital Anvil proposd did Kinesoft come out of the box with a procedurally correct Draw
Request; and in none of these ingtances did Softbank reject the request, or refuse to even consider it, on
that basis. That conduct isconsistent with the fact that Section 2.01(e)(iv) does not prohibit Kinesoft from
amending or supplementing a Draw Reguest to provide informationnecessary to obtain ultimate approval
of a Capital Advance. And, the parties conduct reflects that they routindly engaged in an interactive
process whereby Kinesoft' sinitia requests would be supplemented until dl informationrequiredfor a Draw
Request was supplied in writing to Mr. Fisher.

Accordingly, the Court concludes as a matter of law that Section 2.01(e)(ii) impaoses certain
procedura requirements as a conditiona precedent to the granting by Softbank of arequest for Capital
Advance. However, the Court further concludes asamatter of law that compliance with those procedures
is not a condition precedent to Softbank considering arequest for Capita Advance.

2.

Kinesoft dams that if Section 2.01(e)(ii) imposes procedural conditions precedent, then those
conditions have been modified or waived by Softbank’ s course of performance. Under lllinoislaw, aparty
may or modify or waive a condition precedent. See, e.g., MXL, 252 Ill. App. 3d at 26 (dthough

conditions precedent are generdly subject to the rule of strict compliance, these conditions can be excused
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by modification of the parties, or they can be waived by course of performance); see also Community
Convalescent Center v. First Interstate Mortgage Co., 181 Ill. App. 3d 996, 1000 (2nd Dist. 1989)
(aparty seeking the benefit of acondition precedent may waive gtrict compliance by conduct indicating that
grict compliance withthe provisonwill not berequired); seegenerally Nor mandv. Orkin Exter minating
Co., Inc., 193 F.3d 908, 912 (7th Cir. 1999) (indicating indictathat a contract can be modified by course
of performance where there is no contractua limitation on such modification); Pitt-Des Moines, Inc. v.
Metropolitan Pier & Expo. Auth., No. 96 C 2873, 1999 WL 14491, * 4 (N.D. I1I. 1999) (conditions
in contracts can be modified by subsequent conduct of parties evenwhere contract is unambiguous on its
face).

Kinesoft's claim of modification runs headlong into Section 5.01 of the 1997 Agreement, which
gpecificaly requiresthat dl “modifications of the terms or provisons’ in the Agreement “be in writing and
duly executed by the parties.” Section 2.01(e)(ii) Satesthat “Kinesoft shdl request a Capital Advance by
submitting to Softbank awrittenrequest . . . inaccordance withSection’5.04” (a* Draw Request”). Under
Section 5.04, written notices must be directed to Mr. Fisher. Kinesoft essentidly argues (dthough not in
S0 many words) that the April 26, 1999 e-mail fromMr. Fisher to Mr. Sills modified Section 5.04 of the
1997 Agreement, by designating Mr. Levy to replace Mr. Fisher asthe persontowhomal communications
were to besent. Thee-mail, dthough arguably awriting, was not amodification executed by both parties,
and 0 it was not effective under Section 5.01 to modify the 1997 Agreement.

Kineoft dso argues more broadly that the parties course of performance establishes a
modification of the conditions precedent. That argument stretchesthe useof courseof performancebeyond

the breaking point. Course of performance may be used only to interpret the terms of an agreement; but,
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here Kinesoft seeks to useit to create termsincons stent with the language of Sections 2.01(e) and 5.01.
In lllinois, extrindc evidence is not admissible to contradicts or vary with the written terms of afinal
agreement. See Air Safety, 185 11l. 2d at 462 (reciting with approval traditional contract principles that
do not permit extringc evidence to “change’ the language used in the agreement); Welland Tool & Mfg.
Co. v. Whitney, 44 lIl. 2d 105, 114 (Ill. 1970) (extringc evidence may be introduced to “expand or
interpret the document” if thelanguage is ambiguous or uncertain).  Thus, Kinesoft'smodification argument
fals

Although not foreclosed by Section 5.01, Kinesoft's waiver algument does not advanceitscause
veryfar. Thedetermination asto what factsare sufficient to condtitute waiver isaquestion of law. Whalen
v. K-Mart Corp., 166 Ill. App. 3d 339, 343 (1<t Dist. 1988). Waiver is an express or implied voluntary
and intentiond relinquishment of aknown and existing right. Id. Animplied waiver of alegd right may arise
when conduct of the person againg whom waiver is asserted isinconsstent with any intention other than
to wave that right. Anandyss of whether therewasin fact awaiver of contractuad provisions focuses on
the intent of the non-breaching party. If that party has intentionaly relinquished a known right, either
expresdy or by conduct inconagent with an intent to enforce that right, then the right has been waived.
Whalen, 166 IIl. App. 3d at 343.

Whether viewed as aninterpretation of Section2.01(e), asaided by the course of performance (as
the Court has held), or a matter of waiver (which is an dternative bag s for the holding), the Court agrees
that Kinesoft was not required to submit a Draw Request in order for Softbank to consider a Capita
Advancerequest. Seegenerally FARNSWORTH ON CONTRACTS, 87.13, a 319 (“Itissometimesdifficult

to draw the line between conduct that is the basis for a course of performance, on the one hand, and
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conduct that is the basis for waiver or modification, on the other.”). But Kinesoft's claim of waiver
nonetheless fdls short because, while Softbank did not require compliance with the Section 2.01(e)
conditions inagnglewritingor onadesignated time-frame, the course of performance evidence establishes
that Softbank never waived Kinesoft’ sobligationto providedl theinformationin Section 2.01(e)(ii)(A)-(C)
to Mr. Fisher prior to Softbank granting a Capitd Advance. The 1997 Agreement requires that Kinesoft
submit the required informationto Mr. Fisher before Softbank isobligatedto grant arequest, arequirement
that has not been waived and that Softbank dams stands as animpediment to Kinesoft’ snon-performance
dam.
3.

However, evenif not waived, anexpress conditionmay be excused. MXL, 252 1ll. App. 3d at 26.
Thus, we consider whether the requirement of a Draw Request was excused here. Excuse of acondition
precedent by breach occurs when the obligor commits “a breach that causes the nonoccurrence of the
condition.” FARNSWORTH ON CONTRACTS, 8 8.6, at 431. “When the condition isexcused, the obligor’'s
duty becomes absolute.” I1d. One rationae for this result is that the obligor is “liable for breach of an
ancillary duty not to cause the nonoccurrence of the condition.” Id. at n.1.See also E.B. Harper & Co.,
Inc. v. Nortek, Inc., 104 F.3d 913, 919 (7th Cir. 1997) (a party cannot rely on failure of condition
precedent if it is responsble for hindering occurrence of conditions through uncooperative conduct).
“Another [rationa€] isthat the condition has been excused and the obligor is liable for breach of the main
duty that thenbecame unconditiond.” FARNSWORTH ON CONTRACTS, 8 8.6, a 431 n.1. Thereappears
to be “no practical difference between these rationdes” See FARNSWORTH ON CONTRACTS, § 8.6,at

431 n.1 (citing . Louis Beef Co. v. Maryland Cas. Co., 201 U.S. 173 (1906) (Holmes, J.)).
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Excuse by breach “may take the form of nonperformance, either by prevention or by falure to
cooperate, or it may take the form of repudiation. The duty of good faith and fair deding that is usudly
imposed requires at least that a party do nothing to prevent the occurrence of a condition of that party’s
duty.” FARNSWORTH ON CONTRACTS, 8§8.6, a 431 and n.3 (ating Harold Wright Co. v. E.I. Dupont
de Nemours & Co., 49 F.3d 308, 309 (7thCir. 1995)). Under Illinois law every contract implies good
faith and fair dedling between the partiesto it. Martindell v. Lake Shore Nat'l Bank, 15111. 2d 272, 286
(111.1958). The covenant of good faith and fair dealing is not an independent source of a cause of action
under lllinoislaw. See Berahav. Baxter Health Care Corp., 956 F.2d 1436, 1443 (7th Cir.1992); Wolf
v. Federal Rep. of Germany, No. 93 C 7499, 1995 WL 263471, * 7 (N.D. Ill. 1995); Industrial
Specialty Chemicals, Inc. v. Cummins Engine Co., Inc., 902 F. Supp. 805, 811 (N.D. 111.1995).
Rather, breach of the duty of good fath and far deding is amply a breach of the underlying contract.
Industrial Specialty, 902 F. Supp. a 811; Unit Trainship, Inc. v. Soo Line R.R. Co., 905 F.2d 160,
163 (7" Cir. 1990); Raprager v. Allstate Ins. Co., 183 I1I. App. 3d 847, 861 (2d Dist. 1989).

The covenant of good fathand far deding isthus a derivative principle of contract law that usualy
adsin the congtruction of a contract. Perez v. Citicorp Mortgage, Inc., 301 I1l. App. 3d 413, 423-24
(1% Digt. 1998). This covenant comesinto play where one party to the contract is givenbroad discretion
inperformance. 1d. at 423-24. The party holding thisbroad discretionisrequired to exerciseitsdiscretion
“‘reasonably and with proper motive, not arbitrarily, capricioudy, or in a manner inconsistent with the
reasonable expectations of the parties.”” Id. at 424 (quoting Resolution Trust Corp. v. Holtzman, 248
. App. 3d 105, 112 (1t Dist. 1993)). “In examining cases to determine whether aparty has breached

the covenant of good faith and far dedling, courtsmay consider the entire course of dealings between the
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parties.” Darovec Marketing Group, Inc.v. Bio-Genics, Inc.,114 F. Supp.2d 752, 762 (N.D. 1ll. 2000).
“Courtswill not, however, interpret the covenant to make a better contract for the partiesthanthey made
for themsdlves, nor will courts construe the covenant to establish new, independent rights or duties not
agreed upon by the parties.” 1d.

On the summary judgment record submitted, the Court finds that there are genuine fact disputes
regarding whether Softbank fulfilled its obligations of good fathand far deding. Those disputes are better
understood in light of what is undisputed, so we begin there. It is undisputed that on August 6, 1999,
Messrs. Sills and Spitzer made a proposa to Mr. Levy requesting a Capital Advance from Softbank for
ajoint venture between Kinesoft and Digitd Anvil (.’ s Add'| Facts 82). It isaso undisputed that Mr.
Levy conveyed the substance of this meeting and Kinesoft’ sproposal to Mr. Fisher inane-mail three days
later (A.’s Ex. U). In that email, Mr. Levy conveyed the amount of funding requested, $5 million —
arguably satisfying Section 2.01(e)(ii)(A) — and the proposed use of the proceeds — arguably stisfying
Section2.01(e)(ii)(B). Thereisno proposed funding date, as required by Section 2.01(e)(ii)(C). Findly,
there can be no dispute that Softbank, in a series of written emalls and letters from Mr. Levy and Mr.
Fisher to Mr. SilIs, flaly denied Kinesoft's proposd for a Capital Advance to fund the Digital Anvil dedl
(Pl sEx. W, at KS0022; Defs” Ex. 36). The stated reasonfor the denia was not that the proposal failed
to meet the procedural requirements for a Draw Request, but rather for the substantive reason that
Softbank did not deem the proposal “reasonably calculated to achieve the [Kinesoft] Business Plan to
become aleader in the interactive entertainment industry” (Defs.” EX. 36).

The disputed facts regarding breach of the duty of good fath and far deding deal largdy with

questions of what inferencesto draw fromthesefacts. Kinesoft argues that the 1997 Agreement contains
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animplied duty of good faith and fair dedling that required Softbank to “to do nothingto injure’ Kinesoft's
“right to enjoy the benefits of the contract” by hindering the occurrence of the condition through
“uncooperative conduct” (A.’s Mem. at 5-6). Kinesoft arguesthat by denying the Digita Anvil request on
the merits rather than for procedura reasons, Softbank dissuaded Kinesoft frommaking a Draw Request
that conformed with the procedurd requirements. Softbank argues that nothing prevented Kinesoft from
making a conforming request, but ajury could reasonably find that argument disngenuous. A jury might
reasonably decide that had Softbank indicated that its denid was based on procedura deficiencies, then
Kinesoft would have gladly (and quickly) rectified the Stuation. But Softbank did not rely on procedura
deficiencies, it rejected Kinesoft’ sproposal onthe merits, by stating thet the Digitd Anvil proposd did not
fit within Softbank’ s interpretation of the term “Business Plan” in the 1997 Agreement.

The e-mails and other letters authored by Mr. Levy and Mr. Fisher could lead areasonable jury
to conclude that Softbank had no intention of approving Kinesoft' s request for a Capital Advance, even
if Kinesoft had gtrictly conformed to the procedural requirements set out in Sections 2.01(e)(ii)(A)-(C) for
meking a Draw Request. A jury reasonably could find that once Softbank (through Messrs. Levy and
Fisher) sad it would not approve the Digitd Anvil proposal onthe merits, therewas no reasonfor Kinesoft
to go through the futile exercise of revising the request procedurdly. If the jury so finds, then Kinesoft's
failure to submit a conforming Draw Request could not be used by Softbank to defest the contract clam
in Count I. Yale Development Co., Inc. v. Oak Park Trust & Savings Bank, 26 Ill. App. 3d 1015,
1020 (2d Dig. 1975) (a party cannot take advantage of its own conduct and claim that falure of the
fulfillment of a condition therefore defeats its liability); E.B. Harper, 104 F.3d at 919 (ating Unit

Trainship, Inc.v. Soo LineR.R.,, 905 F.2d at 162-63); Casev. Forloine, 266 I1l. App. 3d 120, 125 (1
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Digt. 1993) (duty of good faithand far deding “requiresthat parties use reasonable efforts to bring about
the occurrence of conditions precedent within their control;” and party to whom condition owed cannot
damfallureof the conditionif that party is responsible for hindering the occurrence of the conditionthrough
“uncooperative conduct”).

Evenif the requirement of a Draw Request wereexcused, that would not autometicaly spell victory
for Kinesoft. Rather, it would lead to consderation of the fundamentd issue raised by Kinesoft in Count
I: whether Softbank had the right to rgect Kinesoft's request for a Capita Advance to fund the Digitd
Anvil ded based on its view that thisdeal did not fit within the “Business Plan” outlined in § 2.01(e)(i) of
the 1997 Agreement. To prevail on Count I, Kinesoft gill would have to prove that it was a breach for
Softbank to say that, on the merits, the Digitd Anvil proposal did not qualify for a Capital Advance.
Softbank has not sought summary judgment on that theory, and from our review of the record, withgood
reason. There appear to be genuine disputesregarding the parties’ intent regarding wheat the “gods’ of the
Business Plan were; the types of transactions the parties intended would qudify for a Capital Advance;
whether Kinesoft's proposal fdl within the parameters of the “Business Flan”; and whether Softbank’s
position was unreasonable under Section 2.01(e)(iii).1°

On these quedtions, the trier of fact may congder the entire course of dedling (pre-settlement
conduct) and course of performance (post-settlement conduct) to determine the parties’ true intent asto

the agreement’s terms. See Quake Construction Co., 141 Ill. 2d a 288 (construction of ambiguous

19« inesoft asserts that the standard that Softbank should haveapplied in deciding whether to approve aCapital
Advance“is so porous that anything short of buying a company catamaran or hiring a full-time aroma-therapistwould
surely filter through” (Pl.’s Mem. 3). It will be for the jury to decide whetherthat interpretation fairly reflects the mutual
intent of the parties when they entered into the 1997 agreement.
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contract); Darovec, 114 F. Supp.2d at 762 (good faithand far deding). Thus, it will be the jury & trid,
and not this Court on summary judgment, that must decide whether Kinesoft's submisson of a fully
complying Draw Request was excused by Softbank’s conduct, and if so, whether Softbank’s refusd to
fund the Digital Anvil ded breached the 1997 Agreement.
B.

Kinesoft urges another theory insupport of itsbreach of contract claim againgt Softbank in Count
I: repudiation (Second Am. Compl. 11124-25, 30-32). WhileKinesoft'scomplaint (Second Am. Compl.
1130) and the Find Pretriad Order (Find Pretrid Order, 8 11(c)) could be construed as asserting that Mr.
Fisher’ sOctober 19, 1999 |etter congtituted repudiation, inthe briefing onsummaryjudgment Kinesoft has
sguarely abandoned any suchassertion (Pl.’sMem. at 8) (*Kinesoft never dleged that Fisher’ sstatements
amountedtoarepudiation”). Kinesoft now plainly assertsthat the act(s) of repudiation werethe comments
dlegedly made by Mr. Levy a the August 6, 1999 meeting (id.), and Softbank’ s non-performance: that

is, its refusd to fund the Digitd Anvil proposd.™

“Although Kinesoft pled “anticipatory repudiation,” Kinesoft says the evidence also shows that “ Softbank
failed to perform under the Settlement Agreement and repudiated the contract immediately thereafter” (Pl.’s Mem. at 8,
n.4,citingPl."’sAdd’| Facts 1181-84). TheFinal Pretrial Order setsforth thisrevised repudiation theory (see Final Pretrial
Order §11(C), at 3), which controls even if this theory was missing from the complaint. See, e.g., Hollymatic Corp. v.
Daniels Food Equip., Inc, __ F.Supp.2d ___, No 97 C 5014, 2001 WL 76410, * 1 (N.D. IIl. Jan. 26, 2001). Thus, we
find that Kinesoft now alleges both anticipatory repudiation, defined under the Restatement (Second) of Contracts §
253(1) as repudiation before any act of performance or non-performance by the allegedly breaching party, and
repudiation plus non-performance, as described in the Restatement (Second) of Contracts § 243(2).

Softbank argues that “ Kinesoft’ sadmissionthatithasfully performedunder the June 1997 Agreement mandates
dismissal of the anticipatory repudiation claim,” because “*the doctrine of anticipatory repudiation is inapplicable where
the plaintiff has completely performed and the defendant has not’” (Defs.” Reply at 6, citing and quoting Kozasa v.
Guardian Electric Manufacturing Co., 99 1ll. App. 3d 669, 674 (1stDist.1981)). Wethink Softbank overstatesthe effect
of this “admission.” Kinesoft does state in its opposition memorandum that it “performed its obligations under the
Settlement Agreement” (Pl.”s Opp. Mem. 23); but, it is certainly arguable whether Kinesoft's “Release” (which is the
performance referred to at page 23) is “all of the agreed exchange” for Softbank’s obligations under the Settlement
Agreement. See RESTATEMENT (SECOND) OF CONTRACTS § 253(1). Softbank certainly argues that Kinesoft had other
performance obligations, such as the satisfaction of the conditions precedent. Given the factual and legal questionson

41



Repudiation of a contract “usudly . . . conssts of a statement that the repudiating party cannot or
will not perform.” FARNSWORTH ON CONTRACTS, 8 8.21, at 535. “A repudiation may be by words or
other conduct.” 1d. And, dthough a party may date that it intends to honor its obligations, it may ill
repudiate the contract by ingsting thet it is obligated to perform only according to its own incorrect
interpretationof the contract’sterms. 1d. at 536-37; seealso In ReMarriage of Olsen, 124 111.2d 19, 24
(1988). Moreover, the refusd to perform may itsdf be arepudiation, in spite of a party’ s words seeking
to reassure the other party of itsintent to perform in the future. FARNSWORTH ON CONTRACTS, § 8.21,
at 539-40.

Inlllinais, “anticipatory repudiationis actionable as a breach of contract when —and only when —
the repudiating party unequivocaly and without justification renounces itsduty to perform the contract on
itsdate of performance.” Draper v. Frontier Ins. Co., 265 I1I. App. 3d 739, 745 (2d Dist. 1994) (citing
Marriage of Olsen, 124 111.2d at 24; Lake Shore & Michigan Southern Ry. Co. v. Richards, 152 IlI.
59, 89-90 (1894); Wilmette Partnersv. Hamel, 230 IIl. App. 3d 248, 260 (1% Digt. 1992)). “Thereis
no anticipatory repudiation if a party does no more than make doubtful or indefinite satementsthat it will
not perform.” 1d.

Thereare severd responses aninjured party may make whenthedlegedrepudiationcomesbefore
the timefor performance. First, the injured party may treat the contract as terminated and daim damages.
Second, the injured party may atempt to “save the ded” by inading that the other party perform or by

urging retractionof the repudiation (thisis Smilar to seeking assurancesif one party suspectsthat the other

theissue of repudiation and non-performance, together with Kinesoft’s silence as to whether it has now abandoned its
anticipatory repudiation claims (Pl.’s Opp. Mem. 8 n.4), the Court will not find at this point that Kinesoft cannot make
out aclaim for anticipatory repudiation.
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party intends not to perform). Third, the injured party may ignore the repudiation, wait for the time of
performance, and sueif the other party falsto perform. FARNSWORTH ON CONTRACTS, 8§ 8.21, at 540.
In cases where the injured party clams that the repudiation® accompaniesa breach by nonperformance,”
as Kinesoft now claims, then “the injured party may treat the breach as totd, even if the breach would
otherwise have been only partid.” 1d. at 527.

A repudiationcan berevoked, but only before the injured party has experienced amaterid change
inconditionasaresult of the repudiation. FARNSWORTH ON CONTRACTS, § 8.21, at 542-43. “Assoon
asthe injured party has materidly changed its podition in reliance on the repudiation, . . . it istoo late for
the repudiating party to retract.” 1d. at 543. If the injured party notifies the repudiating party that it
consdersthe repudiationfind, ether by statementsto that effect or by filingalawsuit, thenit need not show
reliance onthe repudiationto prevent revocation. 1d. at 543, n.15. However, if there hasbeenno materid
change inreliance onthe repudiation, and no notice that the repudiation is consdered find, such as by the
filing of alawsuit, thenrevocationispossible. If the repudiation was by words, then “the repudiating party
cannulify it by giving notice of retractionto the injured party.” 1d. at 542. If the repudiation was by deeds,
then “the repudiating party can nullify it by correcting the Stuation that amounted to the repudiation.” 1d.
at 543.

1.

Kinesoft argues that Mr. Levy's statements during the August 6, 1999 meeting condtituted a
repudiation by Softbank of the 1997 Agreement. In particular, Kinesoft claims Mr. Levy repudiated the
1997 Agreement, on behalf of Softbank, when he alegedly stated that Softbank was denying Kinesoft's

draw request and “would never honor another Draw Request from Kinesoft” (Pl.’s Resp. at 8-9; Pl.’s
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Add'| Facts 182). Although the partiesnever usetheword “agent,” and the partiesfurther disputewhether
a“Draw Request” was made and/or rejected (Defs” Reply Facts §182), thar disputeraisesthe threshold
issue of whether Mr. Levy was Softbank’ s agent; if so, there remains the question of whether the statements
he made on August 6, 1999 condtituted repudiation. The Court finds that both issues raise questions for
thejury.

Under lllinais law, the existence of an agency relaionship and its extent are questions of fact.
Brunswick Leasing Corp. v. Wisconsin Central, Ltd., 136 F.3d 521, 526 (7th Cir. 1998).

The test of agency iswhether the dleged principd has the right to control the manner in

which work is carried out by the alleged agent, and whether the aleged agent can affect

the legd rdationships of the principd.
Chemtool, Inc. v. Lubrication Technologies, Inc., 148 F.3d 742, 744 (7th Cir. 1998) (quoting Israel
v. National Canada Corp., 276 Ill. App. 3d 454, 458 (1* Dist. 1995)).

Anagent has*actud authority” to act on aprincipd’ sbehdf whenthe principd’ swords or actions

(i.e., the principa’ s “manifestation” of intent) would lead a reasonable person in the agent’s position to

250fthank never grapples with the agency questions and instead pursues a blind alley by arguing that Mr.
Fisher never made any unequivocal statements that Softbank would refuse to honor its funding obligations under the
1997 Agreement (Defs.’” Mem. at 6-7). Softbank’s argument is perhaps understandable, since the second amended
complaint alleges that Mr. Fisherratified Mr. Levy’s alleged statements in the October 19, 19991 etter(Second Am. Compl.
124). But, inits brief, Kinesoft abandons that argument and relies solely on Mr. Levy’s statements as the words of
repudiation (Pl.”s Opp. Mem. 8) —apoint Softbank does not addressinitsreply. The only place where the agency point
was addressed was in the briefing on Kinesoft I. There Kinesoft made much of the Court’s earlierruling on adiscovery
motion in which the Court stated, forexample,that “ on thefacts here . ..thereisvery littledoubt ... that in fact Mr. Levy
was an agent of Softbank[,]” the words “on the facts here” were avery important limitation on that ruling (4/06/00 Tr.
at 15). As defendants correctly pointed out, that ruling pertained only to Kinesoft’s motion to invade Softbank’s
attorney-client privilege. The Court decided that motion based on the facts and the law submitted to it by the parties
fortheresolution of that issue, and addressed only whether Mr. Levy was amember of the“ control group” under Illinois
law, in particular, under the rules as articulated in Consolidated Coal Co. v. Bucyrus-Erie Co., 891ll. 2d 103, 113-120
(1982). See also Medical Waste Technologies, L.L.C. v. Alexian Bros. Medical Center, Inc., No. 97 C 3805, 1998 W L
387706, 1998 WL 387705 (N.D. Ill. June 24, 1998). Thus, the Court’s earlier ruling on Kinesoft’ s motion on the question
of attorney-client privilege is not the law of the case regarding Mr. Levy’s asserted agency relationship with Softbank
for purposes of other issuesin this case.
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believethat he or she was so authorized. See Opp v. Wheaton Van Lines, Inc., 231 F.3d 1060, 1064 (7th
Cir. 2000) (interpreting lllinais law and the Restatement (Second) of Agency). See also Restatement
(Third) of Agency, 8 1.01 (Draft 2000). Actud authority can be express or implied. Implied authority is
that authority which isinferred from the words used, the customs, the nature of the authorization, or the
relations of the parties. Opp., 231 F.3d at 1064.

Even in the absence of actud authority, an agent has* gpparent authority” to act on the principd’s
behdf in relation to a particular third party when the words or conduct of the principal would lead a
reasonable personinthe third party’ s position to believe that the principa had so authorized the agent. 1d.
at 1065. Seealso Anetsberger v. Metropolitan Lifelns. Co., 14 F.3d 1226, 1235 (7thCir. 1994). The
difference between actua and apparent authority hinges on who holds the belief in the authority of the
agent. If the agent holds the belidf, it is actud authority. If the third party holds the beief, it is apparent
authority. Opp, 231 F.3d at 1064-65.1

The Court findsthat thereis evidence in the record from which a jury reasonably could determine
that Mr. Levy was Softbank’ s agent under atheory of actua authority. First, the October 30, 1998 e-mail
could beinterpreted asamanifestationof anintent by Mr. Fisher, onbehdf of Softbank, to make Mr. Levy
Softbank’ s designated agent for purposes of representing Softbank’s interests, which could include

Softbank’ sinterestsin connection with requests for Capita AdvancesfromKinesoft. The April 26, 1999

BAn agency also may be created by estoppel: if athird party justifiably changes position (detrimentally relies)
because of areasonable belief that a person (would-be agent) is authorized by another (would-be principal) to actin a
particular manner, the “would-be principal” may be held liable if heisresponsible for the erroneous belief. See Secon
Service System, Inc.v. St. Joseph Bank and Trust Co., 855 F.2d 406, 417 (7th Cir. 1988). Such responsibility can arise if
the would-be principal intentionally or carelessly caused such belief, orif the woul d-be principal, knowing of such belief
and the possibility of detrimental reliance, did not take reasonable steps to notify the relying party of the facts of the
situation. Id.
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e-mail from Mr. Fisher to Kinesoft could be read as a confirmation of that intent. Second, the evidence
aso supports a finding that Mr. Fisher was ill in “control” of the relationship between Kinesoft and
Softbank, as evidenced, for example, by Mr. Levy’se-mail to and Mr. Slisregarding Kinesoft’ s proposal
to SHf-fund the Digital Anvil dedl, inwhichMr. Levy sates “1 will be withRon Fisher tonight and ask him
what hethinks....” (A."sEx. W). Therest of the e-mail asksfor information that Mr. Levy can convey
to Mr. Fisher at that meeting (1d.). A jury reasonably could conclude that Mr. Fisher dso evidenced his
control in his October 19, 1999 letter when he reasserted Softbank’s position regarding the 1997
Agreement and attempted to correct what he labeled as a misunderstanding regarding Mr. Levy's
“explanation of Softbank’s pogtion” (Defs” Ex. 36).

The Court dso finds that a reasonable jury could find an gpparent agency relationship here. For
example, ajury could conclude that Kinesoft reasonably interpreted Mr. Fisher’ s satement that Mr. Levy
was intended to help the parties“handle’” Kinesoft' s* requests’ more* expeditioudy” as areference to the
“future requests for capitd” mentioned earlier in the April 26, 1999 e-mail. A jury aso could reasonably
concludethat Mr. Levy held himsdlf out as someone withauthority to act and speak for Softbank onthese
matters. Mr. Levy’ sdleged satementsin the August 6, 1999 meeting regarding the Digita Anvil proposa
were definitive; they did not indicate any lack of authority to say yes or no to the ded. Moreover, Mr.
Levy’'sAugug 9, 1999 emal to Mr. Fisher summarizing the August 6, 1999 meeting Stated that Mr. Levy
told Kinesoft: (1) he would not support an investment by Kinesoft into the Playstation 2 venture (which
ajury could reasonably conclude was cal culated to convey the impressionthat it was Mr. Levy’s approva
that Kinesoft would need to obtain a Capital Advance); (2) the Digitd Anvil proposa did not fit withinthe

Softbank business;, and (3) Softbank was within its “rights to withhold additiond investment in anything
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other than[Softbank’ 5] core strategy of PC based games’ (Pl sEx. U). A jury could reasonably conclude
that, in the context of Mr. Fisher’s prior comments concerning Mr. Levy's status, Kinesoft reasonably
believed Mr. Levy had authority to speak for Kinesoft — and that Mr. Fisher did not act to change that
impression.*

If ajury wereto find that Mr. Levy was Softbank’ s (actual or apparent) agent, the question then
would be whether there are disputed issues of materid fact regarding whether Mr. Levy repudiated the
1997 Agreement. Plainly thereare. Although anumber of the parties’ disputes about what Mr. Levy said
a the August 6, 1999 mesting raise triable issues on the repudiation dam, we focus on one point in
particular. Inhis August 9, 1999 email to Mr. Fisher, Mr. Levy said he informed Kinesoft that Softbank
would “withhold additiona invesment in anything other than our core strategy of PC based games’ (Pl.’s
Ex. U) (emphass added). If Mr. Levy was Softbank’s agent in making that communication, then that
gatement could provide abas's uponwhich areasonable jury could find repudiation by Softbank. Section
2 of the 1997 Agreement imposes on Softbank an obligation to provide Capitd Advances to Kinesoft for
the purpose of advancing the business plan of Kinesoft, not the business strategies of Softbank.

There are dso subsequent e-mail exchanges between Mr. Levy and Kinesoft from which a jury
reasonably could find repudiation. For example, inresponseto Mr. SilIs proposd to fund the Digital Anvil
venture usng Kinesoft money, Mr. Levy wrote that Softbank had “no appetite” to “do anything” regarding

the Digitd Anvil ded, and “that will severely congtrain you going forward” (A.’sEx. W). Mr. Levy ds0

“We note that whether Mr. Levy in fact became aboard memberis not material to the question of apparent or
actual agency. However, if credited, the evidence that Kinesoft believed (even if mistakenly) that Mr. Levy wasaBoard
member (e.g., Pl."s Add’| Facts 1 78; Defs.” Ex. 33: 08/31/99 Sills e-mail to Levy) would be relevant to the question of
apparent agency.
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wrote that “1 will not support any invesment in anything that you are not currently doing and until you
have success, financid thet is, we will be very tight with invesment” (1d.). Those words, and otherslike
them, provide a sufficient factud basisto rase atriable issue.

Softbank argues that Mr. Fisher's communications of April 26, 1999 and October 19, 1999
confirmed Softbank’s intent to honor its funding obligations under the 1997 Agreement, and are thus
auffident to revoke any repudiation that might have been made by Mr. Levy (Defs” Reply a 5). Of
course, Mr. Fisher's April 26 e-mail could not revoke any subsequent repudiation by Mr. Levy, and so
we focus on the October 19 letter. Softbank relies on the fact that Mr. Slls admits that the October 19
letter left him with “reservations’ concerning whether Softbank intended to perform according to the
“words’ inthe 1997 Agreement (Pl.’s Resp. Facts  38; Pl.’s Ex. D: Sills Dep., at 565). Softbank’s
argument might have force if Kinesoft's theory was that Mr. Fisher's October 19 letter condtituted the
words of repudiation. But that is not the caser Kinesoft claims Mr. Levy’s earlier slatements congtituted
repudiation. Thus, the proper question is whether Mr. Fisher’s October 19 letter is sufficiently clear that,
as a matter of law, it congtitutes a retraction of the alleged repudiation. On this question, Mr. SilI’s
expressed “reservations’ about Mr. Fisher’ sOctober 19 letter cuts againg Softbank’ s summary judgment

argument.®®

®Becausethere is a genuine issue of material fact regarding whether the October 19, 1999 letter by Mr. Fisher
served as aretraction of any repudiation by Mr. Levy,thefact that Kinesoft did not file suit before October 19, 1999, but
initially chose totry and save the deal by insisting on performance, is not an election of remedies that bars this suit. See
FARNSWORTH ON CONTRACTS § 8.22, at 544-45 (prevailing view that injured party’ s response in trying to save the deal
does not amount to an election and that party is not precluded from treating the contract as terminated at any time before
a proper retraction).
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The Court agreeswithKinesoft that areasonable jury could decide that Mr. Fisher did not intend
toretract Mr. Levy'sdlleged repudiation, and the October 19 |etter reflected Softbank’ sintent to perform
only under its mistakeninterpretationof the contract (i.e., itsinterpretationof “BusinessPlan”) or not at dl.
Marriage of Olsen, 124 111.2d at 24. Accordingly, the Court finds that a trigble issue is presented by
Kinesoft's claim that Softbank repudiated the 1997 Agreement by Mr. Levy’s dleged August 6, 1999
comments.

2.

For the most part, the disputed facts discussed in conjunction with the allegations of repudiation
by Mr. Levy largey overlap onthe issue of repudiation by non-performance. We wish to note, however,
that the very fact that Softbank declined to fund the Digitd Arnvil proposal on the merits, applying
Softbank’ sinterpretation of its obligations under the rdevant agreements, isitsdf abasis for sending Count
| to the jury on the repudiation theory. This is because the denia, as an act of non-performance, could
reasonably be construed not only asadenid of the particular Digitd Anvil dedl, but dso more generdly as
aprecursor of things to come.

Statements attributed to both Mr. Levy and Mr. Fisher make this point clear enough to create a
dispute on the issue of repudiation. For example, Mr. Levy dlegedly stated that “Kinesoft would have no
further accessto . . . fundsfor [the Digitd Anvil] ded or any other deal or useg[,]” and “[t]he nature of the
use and/or deal was totdly irrdevant” (A.’s Add'| Facts  82). Mr. Levy also alegedly stated that
“Softbank had no further interest in Kinesoft or the business space Kinesoft wasin[;]” “Kinesoft nolonger
hadtheright partner[;]” and Softbank “did not have to honor its commitments of funding since Kinesoft was

not aleader in [the] interactive entertainment [industry]” and “ Softbank had discretionary power over the
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spending of morethan$500,000 by Kinesoft and would not approve any such expendituresgoingforward”
(Id.). Mr. Levy dso wrote an e-mail to Mr. Fisher indicating that he told Kinesoft that Softbank was
“within [itg rights to withhold additiona investment in anything other than [its] core strategy of PC based
games’ (P’ sEx. U). Findly, Mr. Levy’ ssubsequent e-mail statementsregarding the self-funding proposa
indicate that Softbank did not “have an appetite to do anything” further in terms of funding and warned
Kinesoft that this lack of gppetite would “severdly congrain [Kinesoft] going forward” (P."sEx. W). In
the Court’ sview, these documents provide sufficient evidence from which ajury could find repudiationof
the entire 1997 Agreement by non-performance of its existing and future obligations.

Mr. Fisher’ s slence during dl of thesein personand e-mail discussions between Kinesoft and Mr.
Levy could be seen by areasonable jury as afailure to withdraw Mr. Levy’s arguable repudiation. But,
even without that slence, Mr. Fisher’s expliat statements in his October 19, 1999 could be read as a
datement that Softbank did not intend to perform ether as to the Digita Anvil proposa or any other
proposd of its kind under its interpretation of the 1997 Agreement. Together with the fact that Softbank
did not agree to fund the Digitd Anvil venture, a jury could find repudiation by non-performance (Defs!’
Exs. 35 and 36).

Tosummarize, Kinesoft' sbreachof contract damin Count | raises severa ultimeteissuesonwhich
there are genuine disputes of materid fact: (1) whether Kinesoft was excused by Softbank’ s conduct from
submitting a Draw Request that fully complied withdl procedural conditions precedent; (2) if so, whether
Softbank breached the 1997 Agreement by dtating that the Digital Anvil proposal, on the merits, did not

qudify for a Capitd Advance; and (3) whether Softbank repudiated the 1997 Agreement in its entirety.
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Because these issues must be resolved by the jury, Softbank’s summary judgment motion is denied asto
Count 1.
V.

In Count 11, Kinesoft dleges that Softbank breached an implied covenant of good faith and far
dedling inthe Sharehol ders Agreement by invoking Section 2(c) of the Agreement to prevent Kinesoft from
using its own funds to enter into the Digitd Anvil venture, thus advancing the interests of Softbank at the
expense of the interests of Kinesoft (Second Am. Compl. § 38). Kinesoft also alleges that Softbank
repudiated its exiging and future obligations under the Shareholders Agreement by the statements and
actions of itsBoard members and designated representatives (1d. at 39). For thereasonsthat follow, the
Court concludes that Softbank is not entitled to summary judgment on Count 11.

A.

Section 2(c) of the Shareholders Agreement provides that capital expenditures of $500,000 or
more cannot be undertaken by Kinesoft unless approved by dl of the directors present at a Board of
Directors meeting (Defs.” Ex. 4). Section 2(b) defines a quorum for a Board meeting as consisting of at
least two directors designated by Kinesoft and one designated by Softbank. Thus, under the Shareholders
Agreement, Softbank effectively could veto a capital expenditure of more than $500,000 by Kinesoft.

The Shareholders Agreement expresdy provides that it will be governed and construed in
accordance with Illinois law (Shareholders Agreement, 8 7). Under Illinoislaw every contract containsan
implied covenant of good faith and fair dedling, which requires a party to exercise its discretion in
performing a contractud obligation “reasonably and withproper motive, not arbitrarily, capricioudy, or in

amanner inconsstent with the reasonable expectations of the parties.” Perez, 301 Ill. App. 3d at 424.
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Inthis case, the summaryjudgment record revedl s a genuine dispute of materia fact asto whether Softbank
exercised its discretion in good faith under Section 2(c) of the Shareholders Agreement. Mr. Levy’'s
satements in his September 8, 1999 emall and Mr. Fisher’s statements in his October 19, 1999 letter
gppear to invoke Softbank’ s rights under the Shareholders Agreement to block Kinesoft's ability to use
its own funds to pursue the Digitd Anvil venture. Whether Softbank did so in good faith rather than for an
improper purposeis for the jury to decide.

Softbank argues that “[i]t is undisputed that Kinesoft never cdled a board meeting to consider
whether it should use its own capitd to fund atransaction with Digitd Anvil” (Defs” Mem. at 7), and that
Softbank therefore could not have breached any duty because Softbank “never exercised its discretion
under Section 2(c) of the Shareholders Agreement, i.e., it never voted to veto the Digitd Anvil proposa
at aKinesoft board medting” (Defs” Mem. a 8). However, Mr. SilIS August 31 and September 8, 1999
e-mails asked Mr. Levy whether Softbank would approve Kinesoft's use of its own money to fund the
Digital Anvil dedl, and the written responses from Mr. Levy and Mr. Fisher were a clear and unequivoca
“no” (A.’sEx. W; Defs” Ex. 36). A jury reasonably could find that Kinesoft did not call aBoard medting
because Kinesoft concluded that, inlight of Softbank’ s positiontwice expressed inwriting, to do so would
have beenafutile exercise. And, if o, theabsence of aBoard meetingisnot fatd to Kinesoft' sclam. See,
e.g., E.B. Harper, 104 F.3d at 919 (a party to whom a condition is owed cannot clam fallure of the
condition if that party is responsible for hindering the occurrence of the condition through “uncooperative
conduct”).

Softbank proteststhat without a Board mesting, “thereisno way to know how Softbank ultimetdy

would have voted” (Defs.” Reply at 7). But Softbank offers no contemporaneous evidence that Softbank
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might have changed itsview at aforma medting, and dl the evidenceindicatesthat with or without aforma
meeting, Softbank’ s vote had dready been cast in favor of rgecting the Digitd Anvil sdf-funding idea—
as Softbank admitsinitsbrief, whenit states that “Kinesoft informally asked Softbank for its views on the
sdf-funding of the Digitd Anvil venture (at apoint when it dready knew that Softbank disagreed with the
venture) . .." (Defs” Reply at 7). Inany event, whether Kinesoft fairly could conclude that aforma Board
meeting would have been ausdess exerciseisfor the jury to decide. Summary judgment cannot issueon
Kinesoft's clam of breach of the Shareholders Agreement.
B.

Asfor Kinesoft's repudiation theory, Kinesoft argues that Mr. Fisher’ sstatementsin his October
19, 19909 letter “represent[] a clear statement that Softbank did not intend to performits obligations under
the Shareholders’ Agreement” and “amount[] to ananticipatory repudiationof [thet] . . . Agreement” (Pl.’s
Resp. a 10). Mr. Fisher's statements in his October 19, 1999 letter invoke Section 2(c) of the
Shareholders Agreement as authority for his position that Softbank was not obligated to “rubber samp”
any corporate action by Kinesoft regarding the venture -- whether that be through a Capital Advance
under the 1997 Agreement or by self-funding under the Shareholders Agreement. These Statements are
unequivocd; they are based on Softbank’ s interpretation of the Shareholders Agreement; and they are
subject to the daim of repudiation rased by Kinesoft, because they are evidence of an intent not to
perform. Softbank’sonly red responseisagain to assart that there was no repudiation of the Shareholders
Agreement, because therewas no forma Board meeting or formd vote on Kinesoft’ srequest. But, for the

reasons stated above, the issue is not one that the Court can resolve on summary judgment.
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Thus, we come ful drde to the question that lies at the heart of the daim in Count |1, namely,
whether Softbank was obliged to permit Kinesoft to fund the Digita Anvil ded using Kinesoft's own
money, or whether it could chooseto say “no” and, if so, under what circumstances and for what reasons.
Because there is sufficient disputed evidence in the record to create a triable issue, Kinesoft's clam that
Softbank’s conduct breached or repudiated the Shareholders Agreement, the Court denies summary
judgment asto Count I1.

VI.

In Count I11, Kinesoft aleges that Softbank is lidble for tortious interference with prospective
economic advantage. Kinesoft claimsthat “ Softbank, by and through itsagentsand representatives, Ronad
D. Fisher and Jordan Levy, ddiberately interfered with Kinesoft' s legitimate expectancy withNewCo and
with Digitd Anvil and intentionaly prevented that expectancy from ripening into a vdid busness
relaionship” (Second Am. Compl. §144). The specific kindsof interference dleged include: “[d]enying the
Playsation 2 Draw Request”; “[p]reventing Kinesoft from funding the Playstation 2 joint venture with its
own funds’; “[d]eliberatdly interfering with . . . every effort by Kinesoft to fund the Playstation 2 Joint
Venture in order to frudtrate Kinesoft's business and . . . force the termination of Kinesoft's business
relationship with Softbank”; and “[o]therwise interfered with the efforts of Kinesoft to complete and to
implement the Playstation 2 Joint Venture with Digital Anvil” (1d.). Kinesoft further claims that Softbank
“obtained and held the ability to influence, to control, to hinder, and to interfere with Kinesoft' s business

operations’ pursuant to the Shareholders Agreement, which made Softbank a shareholder and business



partner to Kinesoft, and the 1997 Agreement, whichmade Softbank alender to Kinesoft (Id. 1 48-51).1°
Softbank has moved for summary judgment on Count 111, contending that the undisputed evidence
establishesthat Kinesoft cannot prove the dements of atortious interference damunder lllinoislaw (Defs!
Mem. & 8).

In Illinois, the dements of a tortious interference with progpective economic advantage clam are
asfalows (1) plantiff must have areasonable expectancy of avaid busness relaionship; (2) defendant
must know about it; (3) defendant must intentiondly interfere with the expectancy, and so prevent it from
ripening into avalid business relaionship; and (4) the intentiona interference must injure the plaintiff. See
Schuler v. Abbott Laboratories, 265 Ill. App. 3d 991, 994 (1% Digt. 1993). See also Douglas Theater
Corp. v. Chicago Title & Trust Co., 266 Ill. App. 3d 1037, 1047 (1st Digt. 1994); Eisenbach v.
Esformes, 221 I1l. App. 3d 440, 444 (2d Dist. 1991). Moreover, under lllinois law, a*“[p]lantiff Sates
acause of actiononly if he dlegesabusiness expectancy witha specific third party,” and further, “alege(d]
actionby the interfering party directed towards the party with whom the plaintiff expectsto do business.”
Schuler, 265 11l. App. 3d at 995. See also Slk v. City of Chicago, No. 95 C 0143, 1997 WL 790598,
* 19 (N.D. 1l1. 1997) (citing Illinois cases).

Here, the dlegations of the second amended complaint dl identify conduct allegedly directed
toward Kinesoft, not Digitd Anvil; and initssummary judgment papers, Kinesoft pointsto no evidence that
Softbank’ s alleged conduct in this case was directed towards Digitd Anvil, the third party. Thus, under

lllinais law, Kinesoft's claim would fail, requiring summary judgment in Softbank’s favor. Kinesoft's

®Although paragraphs 48-51 are pled as part of Count IV, alleging abreach of fiduciary duty by Softbank, these
specific allegationsare pled more generally earlier in the complaint, and incorporated by referencein Count 111 (Sec. Am.
Compl. 117, 11, 13, 19-25, and 41).
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responseisthat Texas law and not [llinois law gpplies, and that Texas does not require the defendant’s
dleged interfering conduct to be directed to the third party withwhomthe plaintiff expectsto do business.
We disagree on both scores.

First, the Court finds that in the event a “true conflict” between Texas and lllinois law existed,
lllinois law would apply. Section 5.06 of the 1997 Agreement specifically provides that Illinois law will
govern disputes under that contract, and inFirst Commodity Traders, Inc. v. Heinhold Commodities,
Inc., 591 F. Supp. 812, 815 (N.D. Ill. 1984), the court held that such a provison adso should govern a
tortious interference clam that is* closdly related to the parties contractua relationship.” Thet planly is
the case here: the same conduct that isthe basis of the breach of contact claimsin Counts| and Il isaso

the badis of the tortious interference clam.*’

YUnder achoice of law analysis applying the “most significant relationship test” (which applies under both
Illinois and Texas law), the Court also finds that I1linois law would govern because, although Kinesoft’s principal place
of businessis now Texas, the parties' relationship is centered in Illinois. In lllinois, courts apply the most significant
relationship test by using the principles set forth in the Restatement (Second) of Conflicts of Laws 8§ 6 and 145. The
Restatement (Second) § 145 provides, inter alia, that the contacts to be taken into account in applying the principles
of § 6 and determining the applicable law include the place where the injury occurred; the place where the conduct
causing theinjury occurred; the domicile, residence and place of incorporation and business of the parties; and the place
where the relationship between the partiesis centered.

Here, although Kinesoft is doing businessin Texas, itsplaceofincorporationislllinois;its majority shareholder,
Mr. Sills, residesin Illinois; and the underlying agreements which form the basis for this lawsuit were executed while
Kinesoft was doing businessin Illinois. Infact, the agreements specify that the partiesintended for Ilinoislaw to govern
any disputes arising under those contracts. In thesecircumstances,although Kinesoft may have been doing business
in Texas at the time of the alleged injuries, Kinesoft can be said to have been in both I1linois and Texas at the time of the
injuries alleged here. Thus, we cannot determine the place of injury with precision; and, evenif we could, we do not give
placeof injury “presumptiveimportance,” as Kinesoft urges (Pl.’s Opp. Mem. at 12 (citing cases)), because we find that
the parties’ relationship with respect to the two contracts at issue is centered in lllinois, and Illinois has the most
significant interest in applying its own law, especially since the parties agreed that it would apply. See generally Inre
Air Crash Disaster Near Chicago, Illinoison May 25,1979, 644 F.2d 594, 611 (7th Cir. 1981) (presumption that local law
of state where injury occurred should govern unless another state has a more significant interest); Ingersoll v. Klein,
46 111.2d 42, 45 (1970) (same).
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Second, we are not convinced a “true conflict” exists. Texas law, unlike Illinois law, does not
clearly state whether a dam for tortious interference with business rdaions requires the defendant’s
alegedly interfering conduct to be “ directed toward” the third party with whom the plaintiff expectsto do
busness. But afar reading of the Texas authorities showsthat wheretortious interferenceisfound to have
occurred, the interference by the defendant is with the third party. Unlike Kinesoft (F1.”s Opp. Mem. at
10, n.7), weassgn no sgnificanceto the fact that in lllinois, the damislabeed “ Tortious I nterference with
Prospective Economic Advantage,” whilein Texas, thedaimislabel ed“ Tortious I nterferencewithBusiness
Reations” See, e.g., Tarleton State Univ. v. Rosiere, 867 SW.2d 948, 952 (Tex. App. 1993).
Accordingly, wereit necessary to decidethe conflicts question, the Court would hold that thereis no true
conflict is presented here. And, where the substantive law of the interested states is essentidly the same,
there isno conflict and the law of the forum controls. See Dearborn Ins. Co. v. International Surplus
LinesIns. Co., 308 IIl. App. 3d 368, 373 (1<t Dist. 1999).

Third, any conflict between Illinois and Texas law on the subject of tortious interference is
irrdlevant, since Kinesoft has not stated a claim for tortious interference under Texaslaw evenas Kinesoft
reads it. What plantiff aleges here is a tortious interference daim based on non-feasance or non-
performance by Softbank under the Shareholders Agreement and the 1997 Agreement. However, under
Texas law an dleged falure to perform is a breach of contract claim, not a tort — even if it hasthe effect
of interfering with, hindering or preventing a reasonable business expectancy from ripening into a vaid
businessrelaionship. Southwestern Bell Telephone Co. v. Delanney, 809 SW.2d 493, 494-95 (Tex.
App. 1991). Seealso W. PROSSER, D. DoBBes, R. KEETON & D. OWEN, PROSSER AND KEETON ON THE

LAwW OF ToRrTs § 92, at 656-67 (5th ed. 1984).
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Kinesoft arguesthat these authorities are ingpplicable here because Softbank’ s duty . . . torefrain
from interfering with Kinesoft' s business relations does not arise from the contracts between them . . . it
arisesfrom Texas law and isindependent of the duties imposed by those contracts’ (Pl.’s Opp. Mem. at
14). Thisargument misses the mark. All of tort law, including Texas tort law, imposes obligations upon
every citizen to refrain from harming others and others property. To statethat Texaslaw imposes duties
on Softbank apart fromthe subject matter contracts doesnot answer the question presented here: whether
Softbank’ s dleged misconduct (and any injury flowing fromit) canbetied to aduty arisng under contract
or tort law.

Inthis case, the only aleged misconduct and injury arisesfromthe contractua relationship between
Softbank and Kinesoft. Softbank’ s duties, if any, arise under the Shareholders Agreement and the 1997
Agreement, and Kinesoft's damages, if any, slem from the economic loss caused by Softbank’s aleged
falure to perform under those agreements. Aswasthe caseinDelLanney, soitisthe case here: Kinesoft
seeks to recover the benefit of its dleged bargain with Softbank under their agreements. See Delanney,
809 S.W.2d at 495 (citing W. PROSSER, D. DoBBs, R. KEETON & D. OWEN, PROSSER AND KEETON ON
THELAW OF TORTS 8 92, at 656-67 (5thed. 1984) (obligationsintort areimpaosed by the law, apart from
the agreement and intention of the parties; when the only loss or damage is to the subject matter of the
contract, the plaintiff’s action is ordinarily on the contract; “recovery of intangible economic losses is
normally determined by contract law; and . . . thereisno tort lighility for nonfeasance, i.e., for failing to do
what one has promised to do in the absence of a duty to act apart from the promise made’). See also
Reed, 711 SW.2d at 618 (nature of injury usually determines which duty or duties are breached). That

does not create atort claim under Texas law.
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Under ether Illinais or Texas law, summary judgment must be entered in favor of Softbank on
Count I11.

VII.

In Counts 1V and V, Kinesoft aleges breaches of fiduciary duty by Softbank and by Mr. Fisher,
persondly. To stateaclamfor breach of fiduciary duty, “it must be dleged that afiduciary duty exigts, that
the fiduciary duty was breached, and that such breach proximately caused the injury of which the plaintiff
complains” Neadev. Portes, 193 Ill. 2d 433, 502 (lll. 2000). “A fiduciary rdationshipimposesagenerd
duty on the fiduciary to refrain from ‘ seeking a selfish benefit during the rdationship.’” 1d. (dting Kurtz v.
Solomon, 275 111. App. 3d 643, 651 (1% Digt. 1995)). Theindividuas who control a corporation owe a
fiduciary duty to the corporation and its shareholders. Levyv. Markal SalesCorp., 268 1ll. App. 3d 355,
364 (1t Dist. 1994). Thedirectorsand officersof acorporation have aduty “to dea openly and honestly
with each other. . . and to exercise the utmost good faith and honesty in al dedlings and transactions” 1d.
at 365. Officers cannot place themsdvesin apostion where their own individud interestswould interfere
withthe performance of their dutiesto the corporation, and they cannot usetheir postionsfor personal gan.
|d. at 365.

Softbank seeks summary judgment on Counts IV and V on the grounds that: (1) “the undisputed
evidence demondtrates that Softbank did not breach [the 1997 and Shareholder] agreements, and thus
there is no factud bagis for Kinesoft' sbreach of fiduciary duty cdlams” and (2) because Softbank did not
breachthose agreements (and therefore “lived up to its contractud obligations’), then “it (and Mr. Fisher)

necessarily did not breach any fiduciary duty to Kinesoft” (Defs” Mem. at 12). Since the Court has

59



concluded that the breach of contract clams survive summary judgment, the threshold premise of
Softbank’ s argument falls, and for that reason done the motion for summary judgment must be denied.
VIII.

We now turn to Softbank’s attack on Kinesoft's damages clams. In the final pretria order,
Kinesoft claims $88,688,680 in damages (before reductionto present vaue), which fdl into the following
categories. (a) $9,227,903 in damages for money alleged Hill owed under the 1997 Agreement; and (b)
$79,460,777 in economic harm attributable to the inability to publish current PC CD-Rom titles
($3,671,737), thelost opportunityin connectionwiththreelost new PC CD-Romgametitles($7,037,777)
and two logt Playstation 2 titles ($18,395,745), and the long term continuing effect on Kinesoft's earnings
($50,355, 518) (see Find Pretrid Order, § VII, a 8). In addition, Kinesoft seeks an award of punitive
damages.

Softbank seeks summary judgment oneach of these damagesdams. We address each argument
in the order that Softbank has raised it.

A.

Kinesoft' slost profitsclaims are based on the theory that, but for Softbank’ s breach of the 1997
and Shareholders Agreements and breach of fiduciary duty, Kinesoft would have earned profits from the
sde of two partidly developed and other undeveloped gamesfor usewithPC CD-Roms and Playstation
2 (Defs’ Facts 1 48). Softbank has moved for summary judgment on the lost profits clams on two
grounds. First, Softbank contendsthat Illinois law governs this damage issue, and that under Illinoislaw,
Kinesoft may not recover lost profits because it isa“new business’ and lacks any profit history (Defs.’

Mem. at 12-16). Second, Softbank arguesthat evenif the new businessrule wereingpplicable, Kinesoft's
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logt profits dams are too speculative to survive summary judgment (1d.). For the reasons that follow,
Softbank’ s motion for summary judgment is granted on the logt profits clams.
1.

Softbank’ slegd argument isthat lllinoislawimposesabar to the recovery of lost profitsinthis case
based on Kinesoft's satus as a “new business’ without a track record of profit, and with a new and
untested product. Kinesoft's threshold assertion that 11linois doesnot have such arule is contradicted by
numerous — and recent — decisons recognizing the exisence of thisrule. See, e.g., Stuart Park Assocs.
Ltd. Partnershipv. Ameritech Pension Trust, 51 F.3d 1319, 1328 (7th Cir. 1995); Alexander Binzel
Corp. v. Nu-Tecsys Corp., No. 91 C 2092, 2000 WL 310304, at * 13 (N.D. Ill. Mar. 24, 2000);
Expino v. Advo, Inc., 95 C 0073, 1997 WL 176578, at * 2-3 (N.D. Ill. Apr. 4, 1997); Villalba v.
Consolidated Freightways Corp., No. 98 C 5347, 2000 WL 1154073, a * 2-3 (N.D. Ill. Aug. 14,
2000). Under Illinoislaw, anew business, or an existing businesswith anew product, cannot recover lost
profits because the future profits of a new business cannot be ascertained with any degree of certainty.
Stuart Park, 51 F.3d at 1328. “The reason for therule isthat a new business has yet to show what its
profits actudly are.” SK Hand Tool Corp. v. Dresser Indus., Inc., 284 Ill. App. 3d. 417, 427 (1% Digt.
1996).

The Court findsequdly unavaling Kinesoft’ sargument that Texaslaw, whichdoes not have anew
businessrule, gppliesto its damages dam. Kinesoft never explains why Texas law should gpply in this
case, when both the 1997 Agreement and the Shareholders Agreement contain specific choice of law
provisons sdecting lllinoislaw. Moreover, Kinesoft concedes that the substantive contract and fiduciary

duty counts that are the springboard for this lost profits clam are governed by Illinois law, and we follow
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the generd rule is that “remedia issues are so bound up with substantive issues that they ought to be
decided according to the same law that governs the substantive issues.” Patton v. Mid-Continent Sys.,
Inc., 841 F.2d 742, 750 (7th Cir. 1988) (citing LEFLER, AMERICAN CONFLICTS LAW 8§ 126 (3d ed.
1977)). See also RESTATEMENT (SECOND) OF CONFLICTS OF LAwS 8§ 207 (measure of recovery for
breach of contract to be determined by application of same rules used for substantive dams and
contractua choice of law provision isto be given effect).’8

Thus, the Court findsthat Illinais law applies, whichrequiresthat we turnto the question of whether
the new business rule applies to Kinesoft on the facts of this case. Kinesoft seeks to create a genuine
dispute of materid fact on the gpplicability of the rule by saying there is evidence that Kinesoft: (1) hasa
“animminert profit history” based onfuture sdesof itsproductsto a publisher; (2) hasmantained business
operations for over five years, and (3) “is a callection of individuas who each have track records of

success,” and that these track records permit Kinesoft's experts “to project the likelihood of Kinesoft's

8T he cases Kinesoft cites to support its view that different laws may govern substantive claims and damages
claims are not persuasive here. InLandis & Gyr Powers, Inc. v. Powers U.K., Ltd., No. 90 C 3027, 1990 WL 165323, *2
(N.D. IlI. Oct. 25, 1990), the choice of law provision stated that “construction and validity [of the Agreement] shall be
determined in accordance with the laws of the State of lllinois,U.S.A.” Thecourt found that an arbitrator did notignore
Illinois law when he interpreted that clauseto meanthat Illinois law did not govern the damage award in that case, even
though it governed liability. Landisis distinguishable from this case because it was an arbitration case and a court has
“no power to reach and determine the merits of arbitration awards merely because of disagreement, even strong
disagreement, with the arbitrator’s interpretation of the contract.” E.l. DuPont de Nemours and Co. v. Grasselli
Employers|ndependent Assoc., Inc., 790 F.2d 611, 614 (7" Cir. 1986), di sappr oved on other grounds, United Paperworks
International Union, AFL-CIO v. Misco, Inc., 484 U.S. 29, 35 n.7 (1987).

In The Home Insurance Company v. Service America Corp., No. 86 C 4165, 1986 WL 13762, * 1 (N.D. Ill. Dec.
2, 1986), the court stated a conclusion specific to that case, namely, that theliability issues would be governed by one
law and the punitive damages claims by another. We do not dispute the general principle of “depacage,” whichholds
that the rules of different states may be applied on the basis of the precise issuesinvolved. In re Air Crash Disaster
Near Chicago, Illinois on May 25, 1979, 644 F.2d 594, 610-11 (7" Cir. 1981). We simply disagree that the liability and
damages issues deserve different treatment here.
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success’ for purposes of computing lost profits (Pl.’s Opp. Mem. at 17-19). However, these arguments
do not raise any genuine issue concerning the gpplicability of the new busnessrule.

Asfor thefirst argument, it would be pure speculation for the Court to find that Kinesoft is not a
“new business’ based onasingle pending sde to a publisher of some of the games for which it seekslost
profits, especidly when there is no evidence in the record that this sde hasbeen consummated. That kind
of speculation does not create atriable issue. Asfor the second argument, there might be an issue raised
by Kinesoft's five-year existence if Kinesoft previoudy had sold any of the types of games currently in
deveopment. But Kinesoft does not fadl within this exceptionbecause, despiteits five years of existence,
Kinesoft can point to no salesor profits prior to the defendants’ dleged breach. Asfor itsthird argument,
the new businessrule does not except those businesses, exiging or new, witha product inanew linesmply
because that product is created by “a collection of individuds’ who in previous endeavors have “track
records of success” Suart Park, 51 F.3d 1319, 1328 (7th Cir. 1995) (rgecting clam that prior
successes with other amilar business ventures establishes bas's for future success and recovery of lost
profits for that success, and holding that prior successes do not provide “a sdlf-evident basis for
generdization”); see also Drs. Selke & Conlon, Ltd. v. Twin Oaks Realty, Inc., 143 1ll. App. 3d 168,
174 (2d Digt. 1986) (past successes with similar products or amilar businesses is not auffident to allow
cadculation of future lost profits on new product or new business). Any past successes of the individuas
employed by Kinesoft related to other computer games or lines of businessis not a sufficient basis upon
which the Court can find that Kinesoft's claims for its undevel oped products fall outside the scope of

[llinois new busnessrule.
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Kinesoft also arguesthat evenif the new business rule would otherwise gpply, Kinesoft’ slost profit
damsfit withinrecognized exceptions to it. One exception cited by Kinesoft isfor anew businessthat had
some profit record established prior to the dleged breach. See Malatesta, 186 IIl. App. 3d at 621-22
(plantiff prevented fromacquiring car dealership could recover |ost profitsunder exceptionto new business
rule because there was evidence from person who owned and operated dedlership as to that businesses
profits both prior and subsequent to the aleged breach); Drs. Sellke & Conlon, Ltd., v. Twin Oaks
Realty, Inc., 143 1ll. App. 3d 168, 174 (2d Digt. 1986) (noting that “long-standing rule inlllinoisisthat ot
profits may be a measure of damages where abusinessisinterrupted, but the business mus have been
established prior to the interruption so that the evidence of logt profitsis not speculative’). This exception
does not apply here because Kinesoft did have a profit history prior to the breach.

The second exception cited by Kinesoft is based onMilex Products, Inc. v. Alra Laboratories,
Inc., 237 1ll. App. 3d 177, 191-92 (2d Digt. 1992). In that case, the plaintiff, a new business, recovered
logt profit damages for a breach of contract to manufacture a new pharmaceutica drug that it had not
previoudy marketed or sold, but whichhad been sold by itscompetitorsfor many years prior to the dleged
breach of contract. The court dlowed the plaintiff to recover lost profits based on expert analyses
edimatingthe profitsmade by itscompetitors prior to the breach. Thecourt found that such estimateswere
not based on speculation or conjecture because plaintiff’ s expert testified that the lost profits calculations
were based upon actua products sold in the marketplace and pointed to authoritetive sourcesfor the data
used for those calculations. The Court stated:

[w]hile the product is a new one, the evidence showed it to have an established market.
Given that fact, together with [plaintiff’s expert’ s testimony, we conclude that the proof



of logt profits was neither goeculative nor the product of conjecture but was based upon
areasonable degree of certainty.

Id. at 193. The problem with Kinesoft’ sresort to thisexception isthat in projecting lost profits, Kinesoft's
own expert gave no consderation to “any analysis of a comparable company selling comparable games’
(Defs” Facts 153). Without such a comparison, there is no predicate for applying the Milex exception.

The Court ismindful of Kinesoft’s argument that its logt profits andyss is too “complex” to be
explained and defended in Kinesoft's summary judgment brief (F.’s Opp. Mem. at 19 n. 14). But that
argument is not good enough: aparty may not survive asummary judgment mation by promising thet it will
explain the triable issue later. Rather, “[d party seeking to defeat a motion for summary judgment is
required to ‘whed out dl its artillery to defeat it.”” Caisse Nationale de Credit v. CBI Indus., Inc., 90
F.3d 1264, 1270 (7"" Cir. 1996) (quoting Employers Ins. of Wausau v. Wachs Aviation Ins. Agency,
846 F. Supp. 677, 685 (N.D. Ill. 1994)). A party who failsto do so risks entry of summary judgment.

In this case, Softbank has offered undisputed facts to show that the Illinois new business rule
gpplies, and in the ordinary cause would bar Kinesoft's lost profits clams. It is Kinesoft that arguesthe
rule should not goply; it thus was incumbent on Kinesoft to point to disputed factsin the record to create
atriableissue on that point. Kinesoft has failed to do so.

2.

Evenwithout a“new business’ rule, Kinesoft gill would be limited to pursuing damagesdams that
can be “proved with areasonable degree of certainty.” Wilmette Partnersv. Hamel, 230 Ill. App. 3d
248, 263 (1« Did. 1992). Softbank has pointed to substantial undisputed evidence that indicates

Kinesoft' slogt profitsdamsfalsto meet that standard. Kinesoft’s own experts have conceded that many
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gamesare unsuccessful (Defs” Facts §142); that the “fickle nature of consumers’ and the “changing nature
of the industry” make it “difficult to forecast success or falure’ (1d.); and that, without a track record of
success, it is difficult to predict whether anew title issued by a particular company will be successful (Defs!’
Facts 145). Moreover, Digitd Anvil, Kinesoft’ s progpective partner inthe proposed venture, sad it was
not possible to generdize whether a particular Playstation 2 game would be successful “without knowing
more about thet title’ (Defs.” Facts ) 44); projections about how such a game would sdl would be
“speculation and conjecture’ (Defs.” Facts { 43).

These statements by witnesses with no ax to grind against Kinesoft, together with Kinesoft' slack
of atrack record, are strong evidence that any projection of lost profits would be speculative. Kinesoft
has provided the Court with no contrary evidence sufficient to rai se a genuine fact dispute but, has argued
that because Softbank is a wrongdoer Kinesoft should be given “afar amount of leeway in proving the
amount of damages’ (Pl.’sOpp. Mem. at 21). To besure, if Kinesoft had proceeded with the Digita Anwil
ded, then there might be no need to guessabout how profitable (or not) it would have been. Thus, there
is some force to Kinesoft' s argument that if the jury finds Softbank wrongfully denied a Capitd Advance
or blocked Kinesoft' s use of itsown funds for that dedl, Softbank should not benefit from the uncertainty
that its conduct created. But the argument does not have so much force that it overrides the bedrock
principle that damages may not be speculative, and must be provenwith reasonable certainty. “Leeway”
isonething; but what Kinesoft seeks hereis alicense to speculate, which it is not entitled to have.

On the summary judgment record presented, Kinesoft'slogt profits claim cannot survive.
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B.

The partiesagreethat Kinesoft’ sdamfor compensatory damagesis premised solely on Softbank’ s
aleged repudiation of the 1997 Agreement (Defs.” Facts 150). Softbank’ smotion for summary judgment
seeks to diminate Kinesoft' s compensatory damages dam onthe basis that a“ monetary award . . . isnot
avalable onarepudiationdam’ under the Restatement (Second) of Contracts, 8 253, comment ¢, because
Softbank has dready received dl of the agreed exchange for its promise to fund appropriate requests by
Kinesoft under the June 1997 Agreement (i.e., the release of liability under the early Game Porting
Agreement) (Defs” Mem. at 17). Kinesoft accepts Softbank’ sposition that it has fully performed under
the 1997 Agreement, but argues that it was entitled to treat the 1997 Agreement as terminated and to sue
for monetary damages once the facts showed that Softbank intended to repudiate the contract (M.’ sOpp.
Mem. at 23).

The Restatement 2d of Contracts, § 253(1) states:

§ 253. Effect of a Repudiation asa Breach and on other party’sduties

@ Where an obligor repudiates a duty before he has committed a breach by non-

performance and before he hasreceived dl of the agreed exchange for it, his repudiation
adonegivesriseto aclam for damages for tota breach.

(emphasis added).
The comment that Softbank relies on, comment ¢, Satesin relevant part:
c. Scope. If an obligor repudiates under § 250 or § 251 before he hasreceived dl of the
agreed exchange for his promise, the repudiation done gives rise to aclaim for damages
for total breach under Subsection (1). . . . However, it is one of the established limitson

the doctrine of “anticipatory breach” that an obligor’s repudiation adone, whether under
8 250 or § 251, givesrise to no clam for damages at dl if [the obligee] has dready
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received dl of the agreed exchange for it. The rule stated in Subsection (1) does not,
therefore, dlow a clam for damages for tota breach in such a case.

Softbank’ s argument is premised on its gpplication of the Restatement (Second) of Contracts, 8
253 comment ¢, to its versons of the facts surrounding the repudiation claim. In other words, Softbank
contends that Kinesoft's daim is for “anticipatory repudiation” — which is addressed by § 253 of the
Restatement (aswel as 88 250-251). However, thefirst comment to § 253, comment a, states asfollows:

If there is “a breach by non-performance, in addition to the repudiation under § 250 or §

251[,] the breach is not one by repudiationdone and the rules stated in 8 243 rather than

those stated in Subsection (1) apply. . . .

And, Section 243 providesin relevant part asfollows.

... abreach by non-performance accompanied or followed by arepudiationgivesriseto
aclam for damages for total breach.

RESTATEMENT (SECOND) OF CONTRACTS 8 243(2), at 250.

Fainly, repudiation including non-performance is one of Kinesoft's theories of repudiation (A.’s
Opp. Mem. a 8 n.4), and the Court has held that there are genuine issues of disputed fact on this theory
(see pp. 48-50, supra). Thus, by reading the issue of non-performance out of the repudiation clam,
Softbank startsfromaflawed premise and thus proceedsto an erroneous conclusion.'® Sincethe disputed
facts, if decided in favor of Kinesoft, could give rise to liability for breach of contract under both of

Kinesoft' s theories, dimination of a compensatory damages claim before these facts are resolved would

¥In its reply memorandum, Softbank cites to Kozasa v. Guardian Electric Manufacturing Co., 99 1. App. 3d
669, 674 (1st Dist. 1981), in support of its position that a claim for monetary damages is unavailable as a matter of law
where the aggrieved party has fully performed. Kozasa holds that “the doctrine of anticipatory repudiation is
inapplicable where the plaintiff has completely performed and the defendant has not.” 1d. However, this holding is
consistent withthe Court’ s reading of the Restatement (Second) of Contracts, § 253, which states that where thefacts
giveriseto aclaimof breach by repudiation and non-performance, then § 243 ratherthan § 253 applies, and the aggrieved
party may sue for “total breach” if the facts support such a claim.
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be premature. The Court therefore denies Softbank’ s motion for summary judgment with respect to
Kinesoft’ s compensatory damages clam.
C.

Findly, Softbank seeks summary judgment on Kinesoft' s punitive damages cdlams. We agree that
Kinesoft's contract dam (Counts | and 11) cannot support its punitive damages clam. In Illinois, the
generd rule is that “punitive damages are not recoverable for breach of contract.” Morrow v. L.A.
Goldschmidt Assocs,, Inc., 112 111.2d 87, 94 (11l. 1986) (citing cases). Theraiondefor thisruleissmple:
“[t]he sole purpose of contract damagesis to compensate the nonbreaching party, and punitive damages
are not avalable even for a ‘wilful’ breach of contract.” Id. Aswith dl “generd” rules, there are
exceptions. One exception to the ruleiswhen the conduct causing the breach of contract isaso atort, and
there are dlegations that this “tortious’ conduct was willfu and wanton and/or mdicious. 1d.  Punitive
damages are available for tortious conduct, even if this tortious conduct can also constitute both a breach
of contract and atort. I1d. a 96. But, where the dlegations in a complaint, such as the one here, Imply
characterize the conduct causing the aleged breach of contract as “willful and wanton,” there is no
independent tort dleged which would judtify the imposition of punitive damages on the contract claims.

Under Illinais law, however, Kinesoft’ sbreach of fiduciary duty clams (Counts 1V and V) canbe
the basis for punitive damages. In Illinois, abreach of fiduciary duty daim does not arise under tort law
but is instead “ controlled by the subgtantive laws of agency, contract and equity.” Kinzer v. City of
Chicago, 128 Ill. 2d 437, 445 (lll. 1989) (explicitly rgecting the view expressed in the Restatement
(Second) of Torts § 874). Nonethdess, it iswell settled that “a breach of fiduciary duty may warrant the

impodtion of punitive damages” In re Estate of E. Davis Wernick, 127 11l. 2d 61, 84 (l1l. 1989). See
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also Martin v. Heinold Commodities, Inc., 163 Ill. 2d 33, 80 (llI. 1994) (affirming punitive damages
award for breach of fiduciary duty, holding that “ punitive damages are permissble whereaduty based on
ardationship of trustisviolated . . . or mdiceor willfunessare shown”); Levyv. Markal SalesCorp., 268
l1l. App. 3d 355, 379 (1% Digt. 1994) (afirming punitive damages award, explaining that “ punitive damages
are appropriate to punish and deter conduct where the defendant is guilty of an intentional breach of
fiduciary duty”) (quoting Obermaier v. Obermaier, 128 Ill. App. 3d 602, 610 (1% Dist. 1984); Duignan
v. Lincoln Towers Ins. Agency, Inc., 282 lll. App. 3d 262, 271-72 (1% Digt. 1996) (in affirming award
of punitive damages for breach of fiduciary duty, Sated that “[p]unitive damages may be awarded for a
violaion of duty springing from arelaionof trust or confidence,” if the defendant’ s acts are done with “an
evil motive or areckless indifference to rights of others’). The factud disputes raised in the briefing and
discussed at lengthabove preclude the Court fromsaying, asametter of law, that Kinesoft cannot proceed
with its punitive damage cdlam insofar asit is based on breach of afiduciary duty.

CONCLUSION

For the foregoing reasons, defendant’ s motionfor summary judgment (Doc. #47) isgranted inpart
and denied in part. The Court grants the motionasto Count I11 of the second amended complaint, and as
to the dams for logt profits. The Court denies the motion as to Counts |, I1, IV and V of the second
amended complaint, as wel asthe clam for compensatory and punitive damages.

The matter is set for a tatus hearing on February 27, 2001 at 9:00 am. At that time, the Court
will set a trid date and a schedule for filing mations in limine, proposed vair dire questions, and jury
ingtructions.

ENTER:

70



SIDNEY I. SCHENKIER
United States M agistrate Judge

Dated: February 16, 2001
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